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| K INTRODUCTION

1. In this Fourth Memorandum Opinion and Order (Fourth MO&O), we address the petitions
for reconsideration filed in response to the report and order portion of the Memorandum Opinion and
Order and Second Report and Order (Second R&O) in this proceeding.! In the Second R&O, the
Commission adopted technical rules and procedures for spectrum sharing between Multichannel Video
Distribution and Data Service (MVDDS) and Direct Broadcast Satellite (DBS) service as well as between
MVDDS and Non-geostationary Satellite Orbit Fixed-Satellite Service (NGSO FSS). The Commission
also adopted MVDDS service rules that set forth the licensing plan, technical rules, and competitive
bidding procedures, in addition to application and licensing requirements, governing MVDDS operation
in the 12.2-12.7 GHz band. Finally, the Commission dismissed the pending applications of Broadwave
Network, LLC (Northpoint), PDC Broadband Corporation (Pegasus), and Satellite Receivers, Ltd. (SRL),
for licenses to provide MVDDS. We deny the petitions for reconsideration to the extent discussed below
and otherwise affirm or clarify the decisions made in the Second R&O.

111 EXECUTIVE SUMMARY

2. In acting on the petitions for reconsideration filed in response to the Second R&O, we make
the following major determinations:

e  We affirm the MVDDS/DBS rules and procedures adopted in the Second R&O
and affirm our finding that they will protect DBS against harmful interference
from MVDDS and will preserve the primary allocation status of DBS.

e We find that the rules and procedures adopted in the Second R&O to protect DBS

do not violate any provisions of the Rural Local Broadcast Signal Act (RLBSA),

- the Satellite Home Viewer Improvement Act (SHVIA),and the LOCAL TV Act that
seek to prohibit harmful interference to DBS.

e We affirm the Commission’s interpretation of Section 1012 of the LOCAL TV
Act to not limit the field of MVDDS applicants to those entities that had an
application on file at the time the statute was enacted.

e We affirm the dismissal of the applications to provide terrestrial services filed by
Northpoint, Pegasus and SRL.

! Memorandum Opinion and Order and Second Report and Order, FCC 02-116, ET Docket No. 98-206, 17 FCC
Red 9614 (2002). (Second R&O).
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e We affirm the MVDDS/NGSO FSS technical rules and coordination
requirements adopted in the Second R&O.

IIl. BACKGROUND

3. In November 1998, the Commission released a notice of proposed rulemaking in this
proceeding that proposed to permit NGSO FSS operations in certain segments of the Ku-band.” NGSO
FSS can provide a variety of new services to the public, such as high-speed Intemet and on-line access,
plus other types of high-speed data, video and telephony services. In the November 24, 1998 NPRM, the
Commission proposed to allow NGSO FSS operations to use the 10.7-12.7 GHz band for NGSO
downlinks on a co-primary basis and to use the 12.75-13.25 GHz and 13.8-14.5 GHz bands for NGSO
uplinks on a co-primary basis.’ Among other matters, the November 24, 1998 NPRM also asked for
comments on a Petition for Rulemaking filed by Northpoint Technology, Ltd. (Northpoint) that proposed
to provide terrestrial retransmission of local television signals and data services in the 12.2-12.7 GHz
band* which is used by the Broadcast Satellite Service (BSS)® and is one of the bands in which the
Commission proposed to authorize NGSO FSS operations.

4. On November 29, 1999, the Satellite Home Viewer Improvement Act (SHVIA) was enacted.®
The SHVIA legislation generally seeks to place satellite carriers on equal footing with local cable
operators concerning the availability of broadcast programming, and thus is intended to give consumers
more and better choices in selecting a multichannel video programming distributor (MVPD).” In addition
to the 1999 SHVIA legislation, Congress passed a provision entitled the Rural Local Broadcast Signal Act
(RLBSA).} Among other things, this law required the Commission to make a determination by November
29, 2000, regarding licenses or other authorizations for facilities that will utilize, for delivering local
broadcast television signals to satellite television subscribers in unserved and underserved local television

? Amendment of Parts 2 and 25 of the Commission’s Rules to Permit Operation of NGSO FSS Systems
Co-Frequency with GSO and Terrestrial Systems in the Ku-Band Frequency Range; Amendment of the
Commission’s Rules to authorize subsidiary Terrestrial Use of the12.2-12.7 GHz Band by Direct Broadcast Satellite
Licensees and Their Affiliates, Notice of Proposed Rulemaking (November 24, 1998 NPRM), ET Docket No.
98-206, 14 FCC Red 1131 (1998). The Ku-band is generally defined as frequencies in the 12-18 GHz range.

* Except for the 12.2-12.7 GHz band, all of the bands proposed for NGSO FSS were already allocated to the FSS on

a primary or co-primary basis. The November 24, 1998 NPRM proposed a co-primary allocation for NGSO FSS in
the 12.2-12.7 GHz band.

* Northpoint Petition, RM-9245, filed March 6, 1998.
5 In the U.S. the BSS is synonymous with DBS. In this proceeding we use these terms interchangeably.

¢ See SHVIA, Title 1 of the Inteliectual Property and Communications Omnibus Reform Act of 1999 (IPACORA),
relating to copyright licensing and carriage of broadcast signals by satellite carriers, codified in scattered sections of
17 and 47 U.S.C.). See generally, Implementation of the Satellite Home Viewer Improvement Act of 1999:
Application of Network Nonduplication, Syndicated Exclusivity, and Sports Blackout Rules to Satellite
Retransmissions, CS Docket No. 00-2, Report and Order, 15 FCC Rcd 21688 (2000), Order on

Reconsideration, 17 FCC Red 20,693 (2002); Implementation of the Satellite Home Viewer Improvement Act of
1999, CS Docket No. 99-363, First Report and Order, 15 FCC Red 5445 (2000), Order on Reconsideration,

16 FCC Rcd 15599 (2001).

" See 1999 SHVIA Implementation NPRM, 14 FCC Red at 21736 1. The MVPD definition includes cable
operators, multichannel multipoint distribution service, DBS service, television receive-only satellite program
distributors, video dialtone service providers, and satellite master antenna television service providers that make
available for purchase, by subscribers or customers, multiple channels of video programming. See 47 C.F.R. §
76.905(d).

¥ Act of Nov. 29, 1999, Pub. L. 106-113, 113 Stat. 1501, 1501A-544 to 1501A-545 (enacting S. 1948, Title II of the
IPACORA.




Federal Communications Commission FCC 03-97

markets, spectrum otherwise allocated to commercial use.” The RLBSA legislation also requires that the
Commission ensure that no facility licensed or authorized to deliver such local broadcast television

signals “causes harmful interference to the primary users of that spectrum or to public safety spectrum

use »10

5. On November 29, 2000, the Commission adopted the First R&O and Further Notice in the
subject proceeding.'' Among other decisions in the First R&O, the Commission made the threshold
finding that MVDDS can operate in the 12.2-12.7 GHz band under the existing primary Fixed Service
(FS) allocation without causing harmful interference to incumbent BSS operations.”? The Commission
also decided to permit NGSO FSS to operate service downlinks on a co-primary basis with DBS and
MVDDS in the same band.”® At present the 12.2-12.7 GHz band is used by DBS under the primary BSS
allocation. With the Further Notice, the Commission set in motion the final regulatory process for
licensing MVDDS. In light of these determinations, the Commission concluded that it had met the
deadline for action set forth in the RLBSA.

6. Furthermore, the Commission concluded that it would define MVDDS technical rules and
requirements in a later order that would protect BSS operations and that it could establish criteria that
would permit MVDDS/NGSO FSS sharing. To that end, the Commission sought detailed comment in the
Further Notice regarding the technical sharing criteria between MVDDS and BSS and NGSO FSS, and
on the MVDDS service, technical and licensing rules under Part 101 of the Commission’s Rules. Finally,
the Commission requested comment on the disposition of the pending 12 GHz applications filed by
Northpoint, Pegasus, and SRL.

7. On December 21, 2000, Congress enacted Section 1012, Prevention of Interference to Direct
Broadcast Satellite Services, of the Commerce, Justice, State and Judiciary Appropriations Act, H.R.
5548." Section 1012 required the Commission to arrange for independent testing of “any terrestrial
service technology proposed by any entity that has filed an application to provide terrestrial service” in
the 12 GHz band. The Commission selected The MITRE Corp. (MITRE) to conduct this testing. MITRE
filed its report detailing its testing on April 18, 2001."

® Id. While this provision does not identify the 12 GHz band specifically, MVDDS is one alternative to satisfy this
demand in rural and underserved local television markets. See also, Letter from Senator Ted Stevens, et al.,
Comumittee on Commerce, Science, and Transportation to Chairman, William E. Kennard, Federal Communications
Commission, dated July 27, 2000.

19 Act of Nov. 29, 1999, Pub. L. 106-113, 113 Stat. 1501, 1501A-544 to 1501A-545.

' Amendment of Parts 2 and 25 of the Commission’s Rules to Permit Operation of NGSO FSS Systems
Co-Frequency with GSO and Terrestrial Systems in the Ku-Band Frequency Range, First Report and Order and
Further Notice of Proposed Rule Making, FCC 00-418, ET Docket No. 98-206, 16 FCC Red 4096 (2000) (First
R&Q and Further Notice).

2 14

13 14. A service downlink is a data link from a satellite to an earth station which carries radio communications other
than tracking, telecommand and control signals.

" L aunching Our Communities’ Access to Local Television Act of 2000 ("LOCAL TV Act"), Pub. L. No. 106-553,
§ 1012 (entitled "Prevention of interference to Direct Broadcast Satellite Services"), 114 Stat. 2762, 2762A-344
(2000).

'> The MITRE Corporation, “Analysis of Potential MVDDS Interference to DBS in the 12.2-12.7 GHz Band” (filed
April 18, 2001) (MITRE Report). The Commission placed the MITRE Report on public notice on April 23, 2001.
Comments responsive to the study were due on May 15, 2001 and replies were due on May 23, 2001,

4




Federal Communications Commission FCC 03-97

8. On April 11, 2002, the Commission adopted the Memorandum Opinion and Order and
Second Report and Order (Second R&0O) in this proceeding.

9. Six parties filed petitions for reconsideration of the Second R&O, three parties filed
oppositions to these petitions, and seven parties filed replies/comments.'® In addition, appeals of the -
Second R&QO have been filed with the circuit court of appeals for the District of Columbia in this
proceeding.”’

v, DISCUSSION
A. DBS Issues

10. In the memorandum opinion and order portion of the Second R&O, the Commission
concluded that the decision to authorize MVDDS in the 12 GHz band met the rule making requirements
of the Administrative Procedure Act (4PA)."® The Commission found that the decision to authorize
MVDDS to share the 12 GHz band complies with the harmful interference prevention requirements and
legislative intent of the Rural Local Broadcast Signal Act (RLBSA) and Satellite Home Viewer
Improvement Act (SHVIA).” The Commission found that the decision to authorize MVDDS in the
12 GHz band instead of alternative frequency bands was carefully considered and rationally explained
based upon all the available information in the record.® The Commission affirmed that MVDDS is
authorized on a primary, rather than secondary, basis under the existing primary FS allocation’ for the
12 GHz band but must protect DBS from harmful interference.”’ The Commission concluded that the
adopted rules would limit the interference potential from MVDDS to a level that does not rise to harmful
interference under our rules.”” In the absence of harmful interference from MVDDS, the Commission
found that the primary or co-primary status of either DBS or NGSO FSS would not be derogated.”? The
Commission found that the MVDDS rules are technologically neutral* The Commission noted that the
DBS/NGSO FSS unavailability allowances described in ITU Recommendation ITU-R BO.1444 are
inappropriate for MVDDS.” The Commission dismissed, as untimely, a petition for consolidation filed
by EchoStar and DIRECTYV that urged us to declare other frequency bands available for MVDDS in lieu
of the 12.2-12.7 GHz band.”® The Commission found that the petition, although styled as a petition to

'¢ A list of the parties filing petitions, oppositions, replies and comments is provided in Appendix A.

'7 Northpoint and Pegasus, among others, have filed appeals challenging our decisions in the Second R&O that are
currently pending with the D.C. Circuit Court of Appeals (D.C. Court Docket No. 02-1194). The Court has
consolidated these cases and, pursuant to a motion filed by the Commission, is holding the cases in abeyance
pending our action herein on the Pegasus petition for reconsideration.

'8 Second R&O at 99 14-16.
% 1d. at 9y 17-24.

2 1d. at 9§ 25-36.

2L 1d. at 99 26 and 28.

2 1d. at 9 19. 47 C.F.R. Section 2.1 defines harmful interference as * ... interference which ... seriously degrades,
obstructs, or repeatedly interrupts a radiocommunication service ...”

B Second R&O at 9 26.
*Id. at]39.
BId atg4l.
% Id. a1 ] 48.
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consolidate three rulemaking proceedings, essentially asked us to reconsider our threshold decision in the
First R&O to authorize MVDDS in the 12 GHz band.”

11. In the report and order portion of the Second R&O, the Commission developed requirements
that it concluded would limit the amount of increased DBS unavailability due to the presence of MVDDS.
DBS satellites are designed to provide very reliable service with typical service availabilities on the order
of 99.8-99.9%.”* Thus unavailability or service outage generally ranges from 0.1-0.2%. This small
amount of unavailability primarily occurs during heavy rain events due to DBS signal fading. In the
Second R&O, using a prescribed methodology, the Commission predictively modeled, for various areas,
rain rates and the amount of outage a typical DBS subscriber could expect to incur in any given year.
Using that as a baseline, the Commission developed criteria that would limit the amount of increased
DBS unavailability due to the presence of MVDDS to a negligible level.”? The Commission decided that
the best means of controlling any effect of MVDDS on DBS would be by limiting the equivalent power
flux density (EPFD) of an MVDDS fransmit signal at a DBS receiver. Using an increase of 10% DBS
unavailability as a starting point,”® the Commission developed rules that provide for four regional EPFD
limits that MVDDS providers are required to meet.”' The Commission adopted a maximum power limit
of 14 dBm per 24 megahertz Effective Isotropic Radiated Power (EIRP) for MVDDS.*? The Commission
specified an EPFD limit for each of four regions across the United States.” The regions and
corresponding EPFD limits are: East: -168.4 dBW/m’/4kHz, Midwest: -169.8 dBW/m?*/4kHz, Southwest:
-171.0 dBW/m*/4kHz, and Northwest: -172.1 dBW/m’/4kHz.** The Commission decided that the
unavailability allowance ascribed to MVDDS is in addition to the unavailability allowance ascribed to
NGSO FSS operations in the 12.2-12.7 GHz band.”® Finally, because the Commission recognized that
there could be anomalous situations, the Commission adopted a “safety valve” by which we will consider
requests to adjust the EPFD for specific locations should a DBS provider demonstrate a tangible
detrimental impact on DBS caused by MVDDS operations.*

12. In addition, the Commission decided that MVDDS providers must site and design
transmitting antennas to avoid causing harmful interference to existing DBS customers of record.’’ The
Commission required the MVDDS operator to ensure that the prescribed EPFD limits are not exceeded at
any DBS customer of record location, and to conduct a survey of the area around their proposed
transmitting antenna site to determine the location of all DBS customers who may potentially be affected
by the introduction of the MVDDS service.”® The Commission required the MVDDS operator to notify

7 Id. a1 1 48.

% Id. at Appendix G
Bd at]68.

% Id. at q 68.

3! Id. at 9 68, 83.

32 Second R&O at 7 68.
% 1d. a1 11 68, 83.

M 1d. at 9§ 83.

¥1d atq77.

*Id.atq 83.

% 1d. ar{ 88. DBS customers of record are those who had their DBS receive antennas installed prior to or within the
30 day period after notification to the DBS operator by the MVDDS licensee of the proposed MVDDS transmitting
antenna site. See 47 CFR § 101.1440(a).

% /d. at§ 89-90. See also rule section 101.1440 (“MVDDS protection of DBS™) which outlines the procedures an
MVDDS entity is to follow to protect DBS customers prior to operating a transmitter.

6
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the DBS providers of the operational characteristics of its transmitter, service area and site survey results
at least 90-days prior to commencement of transmission from their facility (“coordination notification”).”
The Commission required the DBS providers, no later than 45 days afier receiving the coordination
notification, to identify any new subscribers that signed up within 30 days after the receipt of the
MVDDS notice and any areas where the DBS providers believes that the EPFD values may be
exceeded.*”  The Commission required that the MVDDS licensee must satisfy all complaints of
interference caused to a DBS customer of record which are received during a one year period" after
commencement of operation of the MVDDS transmitting facility or cease operation if it is demonstrated
that the DBS customer is receiving harmful interference from MVDDS or if the MVDDS signal exceeds
the permitted EPFD levels at the DBS customer location.

13. Concerning new DBS customers who subscribe after the commencement of MVDDS
operation in a given arca, the Commission also found that those new DBS customers could take modest
self-mitigation measures such as siting and shielding or using larger receive antennas to account for the
presence of an MVDDS signal.® Because such steps are simple, effective and consistent with existing
DBS installation practices, the Commission concluded that it is reasonable to expect DBS licensees to
incorporate the presence of an MVDDS signal into their installation guidelines for new DBS customers.*

1. Legal Authority and Regulatory Status
a. Compliance with Statutes and Rules

14. Positions of the Parties. EchoStar Satellite Corporation and DIRECTV, Inc. (EchoStar and
DIRECTYV), Satellite Broadcasting and Communications Association (SBCA), and SES Americom, Inc.
(SES Americomn) assert that the MVDDS technical rules the Commission adopted are unlawful because
they do not protect the DBS service from harmful interference as required by various Congressional
mandates and the Commission’s own rules. In particular, the petitioners allege that our technical rules
violate the provisions of the Rural Local Broadcast Signal Act (RLBSA) and the Satellite Home Viewer
Protection Act (SHVIA)* that prohibit harmful interference to DBS.* Petitioners argue that by using a
10% increase in unavailability as a starting point, rather than as a “ceiling,” for establishing the EPFD
limits the Commission adopted, the Commission did not establish a firm limit on the amount of increased
unavailability that MVDDS could cause to DBS ‘operations.*’ Petitioners argue that the Commission thus

¥ Second R&O at 192.
0 Second R&O at 192.

*1 To minimize the potential for false claim reporting against MVDDS, we adopted a one-year cut off period for
such complaints. Second R&O ar 93.

2 Second R&O at §93.

Y 1d. at 992,
“Idatg92.

*3 See footnotes 6 and 8, Supra. Satellite Home Viewer Improvement Act Of 1999 (SHVIA) Rural Local Broadcast
Signal Act (RLBSA). See Pub. L 106-113, 113 STAT. 1501, 1501A-544 TO 101 A-545, Act of Nov. 29, 1999
(enacting S.1948, including the SHVIA and RLBSA. Titles I and II of the Intellectual Property and
Communications Omnibus Reform Act of 1999),

* EchoStar, DIRECTV joint petition at 2; SBCA petition at 7, SES Americom petition at 13.

7 E.g., EchoStar, DIRECTV joint petition at 5. EchoStar and DIRECTV state that they have consistently argued that
the aggregate maximum increase in unavailability from all other competing uses of the 12 GHz band should be no
more than 10 percent, with a limit of 2,86 percent from any one provider. They assert that even if the Commission
concludes that it is permissible for an additional 10 percent increase in unavailability to be attributed to MVDDS,
{continued....)
7
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effectively failed to define what constitutes harmful interference in a manner that can be either discerned
or relied upon by DBS providers and customers. As a consequence, petitioners broadly assert that the
Commission failed to comply with the cited statutes that require us to make a finding of no harmful
interference to DBS. SBCA argues that this lack of definition weakens the interference protection rights
of DBS customers because they will not be able to demonstrate that they are receiving harmful
interference if the Commission has not identified a quantitative measure.® EchoStar and DIRECTV also
argue that our technical rules are arbitrary and capricious because the Commission ignores prior
Commission decisions that found that ubiquitous satellite and terrestrial services could not share the same
band and the Commission failed to explain how the adopted technical limits would allow two such
services to do so in this case.

15. EchoStar and DIRECTV, SBCA, and SES Americom also object to our decision that new
DBS customers are required to take measures, on an as-needed basis, to avoid receiving harmful
interference from pre-existing MVDDS transmitters. Petitioners contend that these self-mitigation
responsibilities effectively render DBS secondary to MVDDS. Petitioners argue that the self-mitigation
rules are unlawful because they violate the provisions of the RLBSA and SHVIA that prohibit harmful
interference to DBS as well as various sections of our rules that prohibit harmful interference to the DBS
service and ignore the overall 20-year history of the original DBS allocation.”” Specifically, petitioners
argue that the MVDDS/DBS sharing rules violate footnote S5.490 of the U.S. Table of Allocations
concerning harmful interference caused by terrestrial radio communication services.” EchoStar and
DIRECTYV argue that the MVDDS/DBS sharing rules violate section 47 C.F.R. § 101.147(p) of our rules
concerning interference caused by fixed point-to-point microwave stations.”’ SBCA also argues that it is
unlawful to make DBS licensees responsible for protecting DBS receivers from interference since they
ofien don’t do these installations and further that our rules will inhibit self-installation by DBS customers
who might have to seek engineering guidance to protect themselves from MVDDS interference. >

16. In support of these arguments, SBCA claims that our DBS implementation plan effectively
limited the co-primary status of FS to five years, after which FS operations were to become secondary to
DBS.* SBCA contends that the history of the DBS allocation combined with the cited rules and

(...continued from previous page)

the Commission’s decision to use 10 percent as a starting point for identifying technical limits does not provide a
meaningful standard. Id. at 6.

8 SBCA petition at 12-13.
* EchoStar, DIRECTYV joint petition at 3; SBCA petition at 3; SES Americom petition at 6.

* Footnote $5.490 states: “... in the band 12.2-12.7 GHz, existing and future terrestrial radiocommunication
services shall not cause harmful interference to space services in conformity with the broadcasting-satellite Plan for
Region 2 contained in Appendix $30.”

5! EchoStar, DIRECTYV joint petition at 3, citing 47 C.F.R. § 101.147(p) that states: “The Commission has allocated
the 12.2-12.7 GHz band for use by the broadcasting-satellite service. Private operational fixed poeint-to-peint
microwave stations authorized after September 9, 1983, will be licensed on a non-interference basis and are required
to make any and all adjustments necessary to prevent interference to operating domestic broadcasting-satellite
systems.” [Qur emphasis herein].

2 SBCA cites to 47 C.F.R. § 101.1440{e) which states in pertinent part: “Beginning thirty days after the DBS
licensees are notified of a potential MVDDS site under (d)(1), the DBS licensees have the responsibility of ensuring
that all future installed DBS receive antennas on its system are located in such a way to as to avoid the MVDDS
signal. These later installed receive antennas shall have no further rights of complaint against the notified MVDDS
transmitting antenna(s).”

53 SBCA petition at 4.
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footnotes confirm that interference protection afforded to the DBS service is not time-limited.** SES
Americom concurs and argues that our rules are inconsistent with the Commission’s long-standing
practice to ensure the continued growth and development of DBS.*

17. SES Americom also asserts that our sharing rules and the imposition of self-mitigation
responsibilities on new DBS subscribers are inconsistent with a co-primary allocation of ubiquitous
services and that there is no reasonable interpretation of the U.S. Allocation Table that could justify
discriminating between existing and future DBS subscribers or systems.”® SES Americom further argues
that, while a “first-come, first-served” procedure is often used in order to resolve mutually exclusive
proposals for discrete radio communication stations, such an approach is illogical in the context of sharing
between two different consumer services, both of which depend upon bianket coverage of the same
geographic regions.”” SES Americom asserts that there is no rational basis for the contention that the
service enjoys primary status if the customer base may be limited by the deployment of a second service
in that region.”® For example, if a DBS provider launches its satellite and commences service before
installation of an MVDDS transmitter in a particular area, many of the DBS provider’s customers (those
whose receivers are installed or relocated after the MVDDS system is deployed)} will be relegated to
secondary status.”® SES Americom also claims that the rules provide no meanmgful restriction on the
EPFD that an MVDDS transmitter can emit into a later-deployed DBS receiver and thus will hinder the
introduction of competition to the incumbent providers.®® In the case of any later-deployed DBS system,
all of its customers will be subject to secondary status.* Finally, SES Americom urges that our treatment
of new DBS customers with respect to MVDDS is inexplicable when compared with the rules for sharing
between DBS and NGSO FSS which are also allocated in the band on a co-primary basis.*

18. Based upon the premise that future DBS subscribers will suffer harmful interference from
MVDDS, SES Americom argues that the MVDDS/DBS rules are inconsistent with the ITU Radio

> SBCA petition at 7. SBCA particularly objects to our finding in the Second R&O that application of footnote
§5.490 may be limited to DBS systems implemented in accordance with Appendix S30 of the ITU’s radio
regulations. Id. at 7-8 (citing Second R&O at footnote 216), SBCA contends that the Commission has never before
in this proceeding made the non-interference obligations placed on fixed service operations in the 12 GHz band
contingent upon DBS operators’ sirict conformance with Appendix $30. Citing a 1986 Declaratory Ruling
(Petition of United States Satellite Broadcasting Co, Inc., Memorandum Opinion and Order, 1 FCC Rcd,
977, 979 §15) on non-conforming use by DBS operators along with the planned transitioning of point-to-point FS
out of the 12 GHz band, SBCA further argues that this approach taken in the Second R&O is inconsisient with the
interpretations and policies the Commission has issued on this subject for the past 15 years and represents a post hoc
rationalization for the decision to authorize MVDDS in the 12 GHz band. We find that SBCA’s reliance on the
1986 Declaratory Ruling and related cases regarding protection priorities for non-conforming DBS use to be
misplaced. The “non-conforming use” at issue in that case was not related to the technical sufficiency of DBS
systems, but related instead to whether DBS prov1ders in the early days of the service could provide non-DBS type
programming to facilitate acceptance of the service.

% Id at7.

% SES Americom petition at 7.
' Id. at 7-8.

#1d. at 8.

*1d. at 8.

* Id. at 4-5.

'1d.at 8.

2 Id. at10. In the First R&O in this docket, we adopted EPFD limits for NGSO FSS systems to protect any DBS
system or subscriber from interference.
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Regulations and, therefore, international treaty obligations of the United States.* In support, SES
Americom cites ITU Radio Regulation 342 and footnote $5.490, both of which contain prohibitions
against harmful interference being caused to primary ITU allocated services.® SES Americom further
argues that the impact of this alleged interference will not be limited to domestic DBS providers, but will
also have an impact on foreign BSS Plan assignments or proposed Plan modifications that include U.S.
coverage by foreign systems.”> SES Americom argues, therefore, that the purported detrimental effect of
our decisions has international ramifications.*

19. MDS America argues in response that DBS is entitled to protection only from “harmful
interference” not from all interference, even if it is measurable.” MDS America aiso argues that the DBS
petitioners overlook that it is the Commission, not the DBS operators, whose role it is to define what will
legally constitute “harmful interference” in accordance with the definition contained in Section 2.1 of the
rules.® Under that definition, MDS America urges, interference is not to be deemed harmful unless it
“seriously degrades, obstructs, or repeatedly interrupts” the subject service.” Consequently, MDS
America contends, DBS service is not entitled to absolute protection from interference, and it is for the
Commission to determine what constitutes serious impairment of service.”” MDS America continues that,
while the DBS petitioners may disagree with the Commission’s decision not to define harmful
interference in terms of an absolute ceiling on the maximum permitted percentage of increased outage,
nothing requires the Commission to adopt a definition in such terms.” In this light, MDS America argues
that the Commission may specify what interference would be deemed harmful in terms that best serve the
context in which the definition would be applied — and in this case, geographic based EPFD limits were
chosen.” MDS America further adds that use of 10% additional unavailability as a starting point, rather
than as a rigid ceiling, for developing regional EPFD levels was a reasonable approach because it does not
impose percentage limitations in an arbitrary and unreasonable way when the actual minutes of increased
unavailability were minimal.” MDS America also responds that the DBS petitioners’ argument—that if
Private Operational Fixed Service (POFS) users were given secondary status and required to relocate to
avoid interference to DBS, then the same is required of MVDDS—erroneously presumes that the services

% SES Americom petition at 11.
 See footnote 50 supra.

% SES Americom petition at 11. In this regard, we note that SES Americom has pending before the Commission a
petition for declaratory ruling to allow it to offer DBS service to customers in the U.S. from a planned satellite to be
licensed by Gibraltar, which will operate at 105.5 degrees W.L. MDS America and Northpeint, in response, assert
that SES Americom would not be entitled to interference protection because the orbital slot is not included in the
Region 2 Plan. See MDS America opposition at 3; Northpoint consolidated response at 26. We do not address here
the merits of SES Americom’s argument vis-a-vis their pending petition but, rather, address their concerns more
generally insofar as they raise questions about interference protection afforded any new DBS provider that is
authorized to provide service in the U.S,

% SES Americom petition at 11.

¢ MDS$ America opposition to DBS petitions at 6.
®ld.at7.

®id.at7.

" id. at7.

™ 1d. at 8 and at footote 18.

" Id. at 8 and at footnote 18.

7 MDS America opposition to DBS petitions for reconsideration at 10.
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are similar and that MVDDS, which was not at issue wheri such relocation was before the Commission,
must be treated the same way.™

20. MDS America argues that the Commission’s decision to grandfather a higher level of
protection to DBS receivers installed within 30 days of a new or modified MVDDS transmitter reflected
an appropriate balancing of inter-related policy needs and a careful review of the record.” MDS America
suggests that adopting the SES Americom approach would subject future MVDDS operations to a
“possible time bomb” [that could shut down existing MVDDS operations] depending upon what decisions
a future DBS provider might make.” Instead, MDS America continues, the Commission reasonably, and
consistent with its approach in the NGSO and other contexts, left to the DBS operators making later
installations the decision as to implementation of DBS system-based mitigation techniques that would
provide greater protection from MVDDS signals than that generally afforded by the Commission’s
technical rules restricting MVDDS operations.” In response to SES Americom’s claim that service
provided by its future DBS satellite would be subject to interference under our approach, MDS America
maintains that to the extent DBS service is protected by signal strength and other technical limitations
imposed on MVDDS, SES Americom is not treated differently than any other DBS operator.”® Moreover,
MDS America maintains that later-installed DBS receivers will have the ability to use 1m;1)9roved
equipment and to adjust the installation to account for potential interference from MVDDS.”™ The
Commission’s approach, MDS America urges, leaves to the marketplace the cost-benefit analysis with

.respect to additional mitigation efforts and encourages the deployment of more spectrum-efficient DBS

equipment but does not require it®® Finally, MDS America argues that the Commission’s approach
recognizes the likely tendency for DBS operators to resist new competition from MVDDS, and use claims
of possible interference as a shield to prevent competitive, rather than interference, harm“ MDS
America concludes that the Commission’s dec:snon is therefore a reasoned approach to maximizing
consumer choice, and thereby consumer welfare.*

21. Northpoint, in response, states that the DBS industry ignores the Commission’s definition of
harmful interference and asserts that the DBS/MVDDS sharing rules are more than adequate to prevent
anything approaching harmful interference.”® Northpoint also argues that even if, arguendo, our sharing
plan is unprecedented, it is so - not because the Commission has refused to apply its first-in-time rule to
such a situation in the past; instead, it is unprecedented because the Commission has never before
authorized multiple ubiquitous services using the same spectrum in overlapping areas licensed on a
geographic basis.* Now that the Commission has done so, Northpoint asserts, it has appropriately
applied its rules for co-primary use to the current situation. More specifically, Northpoint argues that a
later-deployed DBS system would not be secondary to MVDDS, nor would MVDDS be secondary to a
later-deployed DBS system, because the Commission has determined that terrestrial and satellite services

™ MDS America opposition at 6.

> MDS America opposition at 4.

" Id. at 4.

" Id. at 4.

™ MDS America opposition to SES Americom petition for reconsideration at 3.
" MDS America opposition to DBS petitions for reconsideration at 8.

% 1d. at4.

id. ats.

“Id.at5.

% Northpoint consolidated response to petitions for reconsideration at 21.
¥ Northpoint consolidated response at 27-28.
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are co-primary in the 12 GHz band.* In that light, Northpoint urges that SES Americom does not directly
challenge the validity of this principle but, instead, merely claims that the Commission’s application of
the principle in the context of DBS/MVDDS sharing is unprecedented.*

22. Decision. In essence, petitioners argue two broad propositions. First, that the technical rules -

adopted in the Second R&QO will result in harmful interference to DBS. Second, that such harmful
interference, along with the seif-mitigation responsibilities imposed on new DBS subscribers, violate
applicable statutes, FCC rules, international regulations and the primary status of DBS. This assertion of
harmful interference and the alleged resulting violations of various statutory and regulatory prohibitions
against such harmful interference repeat some of the same arguments that were raised by petitioners
against our basic threshold decision in the First R&O to authorize MVDDS in the 12 GHz band. The
Commission denied those earlier petitions in the memorandum opinion and order portion of the Second
R&O because the Commission rejected the central premise upon which they were based, namely that that
MVDDS will cause harmful interference to DBS. We again deny the instant petitions insofar as they
assert that harmful interference will be caused to DBS. EchoStar and DIRECTV also argue that the
Commission disregarded prior decisions in other proceedings that sharing between two ubiquitous
satellite and terrestrial services is not feasible and failed to explain why sharing in the 12 GHz band is
more feasible than in other bands.¥’” We dismiss this aspect of their petition as repetitious because we
addressed the same question previously in the memorandum opinion and order portion of the Second
R&O and found that the record supported our threshold decision to authorize MVDDS in the 12 GHz
band.*® As we discuss below, we also deny the instant petitions insofar as they argue that the specific
technical rules adopted in the Second R&O, including the self-mitigation responsibilities imposed on new
DBS subscribers, violate various statutes and rules.

23. As a fundamental matter, the Communications Act grants us broad statutory power to make
spectrum allocation decisions.” Of particular relevance in this proceeding is our general authority under
the Act to make decisions concerning harmful interference and to make rules for spectrum sharing
between services.”® Indeed, the overriding question upon which the Commission has sought comment
throughout this proceeding has been whether MVDDS can operate in the 12 GHz band without causing
harmful interference to DBS. Section 47 C.F.R. § 2.1 defines harmful interference as “... interference
which ... seriously degrades, obstructs, or repeatedly interrupts a radiocommunication service ...” In the
First R&O, the Commission made the threshold finding that it was technically feasible for MVDDS to
operate in the 12 GHz band without causing harmful interference to DBS. Consequently, along with the
First R&O, the Commission simultaneously issued the Further Notice of Proposed Rule Making to
develop specific technical criteria and rules that would achieve the twin goals of protecting DBS from
harmful interference while allowing the initiation of the new MVDDS.

24. Although the statutes require that harmful interference is not caused to DBS, neither the
RLBSA nor SHVIA provides a definition of harmful interference, nor does the legislative history address
how this term should be construed. Given that these laws are silent on this issue, we conclude they do not

¥ Id.

*Id.

¥ EchoStar, DIRECTV joint petition at 9, 10.

% Second R&O at 71 33-36 andq{ 51-52.

¥ Eg, 47 U.8.C. § 303. (“General Powers of Commission™).

* In this regard, we note that the Commission’s rules, in addition to defining harmful interference, also recognize
permissible interference (“Observed or predicted interference which complies with quantitative interference and
sharing criteria contained in these [intermational Radio] Regulations or in CCIR Recommendations or in special
agreements as provided for in these Regulations.”). See 47 C.F.R. § 2.1.
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circumscribe our authority under the Communications Act to give meaning to the term “harmful
interference” through our usual rule making procedures. That is precisely what the Commission has done
through consideration of the comments and analysis of all record information in the Second R&O. The
rules the Commission adopted are the result of that notice and comment rule making process. We
disagree with petitioners' claims that the Commission acted in an arbitrary and capricious manner and
contrary to law in crafting the rules at issue here. We find that these rules are reasonable based upon the
record and constitute objective criteria that presumptively define DBS interference limits that are well
below what could be considered harmful under our rules. Therefore, we conclude that the Commission
has complied with the no-harmful-interference provisions of SH¥I4 and RLBSA.

25. As we explain in more detail below in addressing technical issues, the rules adopted in this
proceeding will prevent harmful interference to DBS. Stated in slightly different terms, the relatively
small theoretical changes in DBS unavailability or system link budget margins that might result from
MVDDS operations under the rules adopted were analyzed vis-a-vis their potential to increase either the
incidence or duration of service outages by a matter of minutes over a year. Quite simply, the
Commission promulgated regulations that ensure that any degradation of DBS would be quite small and
that the additional impact that could occur to DBS service would not amount to a serious degradation,

obstruction or repeated interruption of service and thus would not be considered harmful interference
under our rules.

26. We disagree with petitioners that, because the Commission used the 10 percent increase in
unavailability as a guide but not a strict limit in developing EPFD limits, the Commission had not
provided a meaningful limit on the amount of interference that a DBS customer may receive from
MVDDS. As explained in the Second R&O, the Commission chose not to place a cap on the percentage
increase in potential unavailability, but rather limit interference through a very conservative EPFD level.
The Commission further stated that given the conservative nature of our overall approach, sound
engineering judgment suggested that using a 10% increase in DBS unavailability as a strict limit is
unnecessary and inappropriate given the variability that currently exists in the provision of DBS
services.”” As MDS America points out, it is the Commission’s role to define what will legally constitute
harmful interference in accordance with the definition in Section 2.1 of the rules.”” MDS America further
recognizes that the Commission, after weighing various factors, may choose from a variety of
mechanisms to limit harmful interference.”® After extensive analysis, the Commission decided that, in
this case, limiting the EPFD level from an MVDDS station to a DBS receiver would be the best means of
interference control. Furthermore, this approach is consistent with that required (and agreed to by the
DBS licensees) for NGSO FSS sharing with DBS—i.e., NGSO FSS licensees must comply with a set of
EPFD levels that were developed based on technical analysis. We thus find that none of the statutory or
regulatory provisions cited by petitioners supports their contention that our rules are infirm because the
Commission did not impose a hard percentage-based interference limit as opposed to the objective criteria
the Commission adopted.

27. As explained in the Second R&Q, it would be impractical for an MVDDS operator to
demonstrate compliance with a strict percentage criterion or an EIRP limit that would always meet a strict
percentage criterion. In particular, the Commission stated that it would be extremely difficult to measure
compliance of a strict percentage criterion with sufficient accuracy for meaningful enforcement.™ The

%! Second R&O, Appendix G.
2 MDS America opposition to DBS petitions for reconsideration at 7. See also, 47 C.F.R. § 2.1.

» MDS America opposition to DBS petitions for reconsideration at note 18. MDS America observes that for
broadcast stations, the Commission has used mileage separation to limit harmfu! interference between co-channel
FM radio stations, but uses signal strength contours for AM radio stations.

% Second R&O at 1 70.
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Commission noted that compliance with a percentage criterion could only be determined after the fact.
The Commission used data on yearly DBS unavailability as the basis for developing additional
unavailability due to MVDDS. Thus, we would need to define a reference year (e.g. a calendar year),
measure DBS outage times, and attribute each outage or portion thereof to either natural phenomena or
MVDDS. Moreover, such measurements and attributions would be required at every receiver. Only then
could we determine compliance with a strict percentage increase.”” However, at that point, it would be
too Iate for any meaningful remedy. Further, the determination of an EPFD that would comply with a
strict cap in unavailability increase would be impractical for another reason — it would require the
Commission to predict in advance the yearly rainfall for a given area so that the appropriate EPFD could
be determined a priori on a yearly basis. Clearly, even if this could be done, it would not serve either
DBS or MVDDS licensees to have the regulations change on a yearly basis. Finally, if we were to adjust
EPFD values to yield a cap of 10%, then it would seem reasonable to adjust the permitted EPFD limits
generally upwards as DBS licensees replaced existing satellites with more powerful satellites. However,
we believe such an approach would remove the incentive for DBS licensees to further mitigate the
potential for interference from MVDDS by upgrading their satellite networks.”

28. We also disagree with petitioners’ claims that the Commission has not provided a meaningful
restriction on the EPFD that an MVDDS transmitter can emit into a later-deployed DBS receiver. The
Commission adopted a set of technical parameters (EPFD and EIRP limits) and service rules that do, in
fact, limit the amount of interference that may be received by later installed DBS receivers. These
parameters determine the size, shape, and orientation of the mitigation zone.”” Because an MVDDS
licensee cannot deploy unless it ensures that the EPFD is met at all DBS customers of record locations, all
later installed DBS reccivers gain the benefits of the choice of MVDDS operating parameters.” In other
words, once operational, the technical parameters of an MVDDS station are known prior to the
installation of any new DBS receiver and can be taken into account. To further ensure that later-installed
DBS receivers can deploy, our rules do not allow the MVDDS licensee to change operating parameters
without consequence. Our rules require that in the event of either an increase in the EPFD contour in any
direction or a major modification to an MVDDS station, the initial requirements begin anew.” That is,
prior to an MVDDS station making any change to its system, it must ensure that the EPFD limit is not
exceeded for all DBS customers that exist at that time (this includes all DBS customers of record at the
time of initial MVDDS installation plus all DBS customers added since the initiail MVDDS installation).
Thus, our rules do provide DBS operators with certainty and reasonable procedures.

29. Petitioners strenuously object to the imposition of self-mitigation responsibilities on DBS
providers or subscribers and assert that the examples cited in the Second R&O, where the Commission
crafted sharing rules that imposed various interference avoidance resgonsibilities upon existing primary
services, are not precisely on point with the facts in this proceeding.'” As an initial matter, we observe

% Second R&O at note 165.

% In fact, it was for this reason that we rejected a separate calculation of EPFD at each MVDDS site. See Second
R&QO at note 84.

%7 As described in the Second R&O, there is a zone around each transmitter where the EPFD has the potential to be
exceeded. Within this zone, we require the MVDDS licensee to ensure that all existing DBS customers’ receivers
do not receive EPFDs in excess of our adopted limits. This can generally be accomplished by judicious choice of
MVDDS transmitter site and antenna, but can also be accomplished through various mitigation techniques. See
Second R&O at | 55.

% For example, if the EPFD level is met for a customer, it is not unreasonable to assume that at a later date that
customer’s neighbors will also be able to install DBS receivers where the received EPFD level is below the limit
specified in our rules.

¥ See 47 C.F.R. §§ 1.929 and 101.1440.
1% Second R&O at 4 32, Footnote 77, § 92, Footnote 226.
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that at one level petitioners' argument essentially challenges our determination that MVDDS is allocated
on a co-primary rather than secondary basis with respect to DBS.'” To that extent, the petitions are
dismissed as repetitious because they raise the same argument about the allocation status of MVDDS (and
the relative interference protection rights of DBS) that the Commission previously addressed and
disposed of in the memorandum opinion and order portion of the Second R&0.'™ In addition, we note
that the examples cited in the Second R&O were meant to illustrate instances in the past where the
Commission has imposed sharing obligations on various primary services. Whether or not the facts are
precisely identical to the facts in this proceeding is irrelevant to the general proposition that the
Commission has broad authority under the Communications Act to impose such requirements ab initio.
Having made the threshold determination in the First R&O that it is technically feasible for MVDDS to
-ubiquitously share the 12 GHz band without causing harmful interference to DBS as defined by our rules,
it was appropriate for us under the broad statutory powers granted by the Communications Act to craft a
sharing plan through the rule making process that will enable such sharing. In that regard, we note that
the adoption of any sharing rules between services, where none previously existed, inevitably results in an
adjustment of the relative rights or responsibilities that licensees or subscribers of a pre-existing service
must accommodate.'” As the Commission stated in the Second R&O, our actions here are consistent with
past Commission actions wherein the Commission has found that impacting some existing customners of a
service was outweighed by the benefits of adding new services or capabilities to a frequency band.'*

30. In this proceeding, through the exercise of this regulatory authority, the Commission
determined in the Second R&O that having new DBS subscribers take responsibility for modest
self-mitigation measures to account for the presence of MVDDS signals strikes an appropriate balance
among various spectrum policy goals. We aiso note, in particular, that other mitigation approaches
considered in this proceeding have been consistently opposed by DBS proponents if the approach
involved any contact with DBS customers by MVDDS or required additional information sharing by
DBS. The approach adopted does not require such contact. Moreover, the Commission stated its belief in
the Second R&Q that any self-mitigation techniques that might be required should be modest and
effective. Therefore, we believe that our approach is a reasonable compromise that respects the desire of
DBS proponents to minimize customer contact with MVDDS parties. Nonetheless, we recognize that, as

1! EchoStar, DIRECTV joint petition at 4, and 19 at footnote 30; SBCA petition at 3 — 10.
%2 Second R&O at §28.

'% When making these determinations, our regulatory role may be characterized “in both prophetic and managerial
terms: [we] must predict the effect and growth rate of technological newcomers in the spectrum, while striking a
balance between protecting valuable existing [services] and making room for new advanced technologies.”
(Teledesic v FCC, 275 F.3d 75, 84 (D.C. Cir. 2001). (“The Commission correctly conceives of its role in prophetic
and managerial terms: it must predict the effect and growth rate of technological newcomers in the spectrum, while
striking a balance between protecting valuable existing uses and making room for sweeping new advanced
technologies.” Citing Report and Order, 15 FCCR at 13,431-33, ppl-2, 4-5.) In crafting these decisions, we are
inevitably “making predictions within [our] area of special expertise at the frontiers of science.” Baltimore Gas and
Electric, 462 U.S. 87, 103 (1983). See also Aeronautical Radio, Inc. v. FCC, 928 F.2d 428, 443-445 (D.C. Cir,
1991) (upholding a FCC allocation decision - that was based upon the agency's belief that the allocation scheme
would not result in harmful interference - because it was a “predictive judgment” of the type historically left to
agency discretion).

1% This was done, for example, in the case of DTV where we balanced new interference to existing TV service
against new digital TV capabilities. See Advanced Television Systems and Their Impact Upon The Existing
Television Broadcast Service, MM Docket No. 87-268, Sixth Report and Order, 12 FCC Rcd 14,588 (1997). _
Similarly, for the Location and Monitoring Service (LMS}) in the 902-928 MHz band, we conditioned operation of
certain stations upon the licensee’s ability to demonstrate that their systems do not cause unacceptable levels of
interference to 47 C.F.R. Part 15 devices. See 47 C.F.R. § 90.353{d). Also, we have allowed automated maritime
telecommunication systems {AMTS) on frequencies near TV channels 10 and 13 and required the licensee to make
such adjustments as may be necessary to fix any interference to household TV receivers. See 47 C.F.R. § 80.215(h).

15



Federal Communications Commission FCC 03-97

SBCA asserts, Section 101.1440(¢) of the adopted rules appears to require a DBS licensee to oversee all
future DBS receive antenna installations, which they currently may not do. Often, DBS receive antenna
installations are done through retail outlets that sell DBS equipment or by a DBS customer. It was not
our intent to alter these arrangements. Rather, we expect a DBS licensee to provide to these entities
information they deem necessary so that they may take into account the presence of MVDDS operations
when they install a DBS receive antenna. Typically, this information could be conveyed with installation
guidelines for DBS equipment. Thus, we will modify Section 101.1440(e) of the rules to clarify the
responsibility of DBS licensees in this regard.

31. Petitioners also generally object on statutory grounds to our decision to impose any
interference avoidance obligations on either DBS subscribers or providers. SES Americom, in particular,
relies upon the RLBSA legislative history indicating that the FCC must, under Section 2002(b)(2), protect
primary satellite system users, whether designated now er later, from harmful interference.'” SES
Americom concludes from the cited language that Congress could not have intended to protect future
primary satellite services from terrestrial interference, but not later-deployed receivers of an existing
primary satellite service.'” In that light, SES Americom argues that the MVDDS/DBS rules the
Commission adopted are inconsistent with clear legislative mandate because they violate the primary

108 SES Americom petition at 13. Citing RLBSA legislative history, Cong. Rec. 106" Cong., 1* Sess.

At $15014, The relevant language foliows:

“Mr. on: {I] would like briefly to address Section 2002 of the Intellectual Property and
Communications Omnibus Reform Act of 1999, which is an amendment to the Omnibus package,
to clarify its meaning with my colleague who drafted the provision.

There are a number of United States companies that have applied to the FCC for licenses to
operate non-geostationary satellite systems in the so-called “Ku-band.” These firms are spending
substantial amounts of private capital to develop satellite systems that will provide a host of
telecommunications services to benefit thé public. The satellite systems that have applied for
licenses in the Ku-band are designed to operate globally on a primary basis, and already are
treated as primary users of the Ku-band in the International Table of Frequency Allocations.

M. President, I bring this up because section 2002(a) directs the FCC to consider issuing licenses,
possibly in the same bands, for new terrestrial communications services that provide local
television to rural areas. Section 2002(b)2) provides that the FCC nmst ensure that any new
licensees for local television in rural areas do not cause harmful interference to primary users of
the spectrum, presumably the Ku-band spectrum. :

I want to clarify that Section 2002(b)(2) requires the FCC to prevent harmful interference not only
with those who have been designated as primary users on the date of enactment of this Act, but
also with prospective primary users of the Ku-band. If the FCC were to misinterpret this section,
that is, if the FCC prevented only barmful interference with those who are primary users on the
date of enactment, the public could be denied the substantial benefits of emerging satellite
technologies.

Mr. McCain: I agree with my colleague that the authors of this bill did not mean to interfere
with the expert technical and regulatory judgment of the FCC with respect to licensing applicants
in the Ku-band. The term “primary user” in Section 2002 is intended to include primary users,
regardless of whether these users are primary on the date of enactment or are later designated as
primary. The provision in no way seeks to grant preferential regulatory treatment to terrestrial
license applicants over satellite system applicants. While there appears to be an error in the report
accompanying this legislation, which incorrectly states that the statute says that “existing” primary
users must be protected, clearly the statute does not contain this qualifier, and it is our intent that
the FCC protect primary users, whether designated now, or later.”

"% SES Americom petition at 14.
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status of DBS by requiring later-in DBS subscribers to take steps to avoid potential harmful interference
from MVDDS.'”

32. We reject SES Americom’s reliance upon and interpretation of the RLBSA legislative history
to support their assertion that our treatment of new DBS subscribers violates the statute. As an initial
matter, the statute requires us to ensure that harmful interference is not caused to DBS. As discussed
above, we find that the technical rules adopted by the Commission comply with that directive. We find
no additional directives in the plain language of the statute to indicate that Congress intended to preclude
us from adopting appropriate licensing or sharing rules among the services that we might authorize in the
band.

33. Furthermore, we believe that the legislative history of the RLBSA can be reasonably
interpreted differently than suggested by SES Americom. Section 2002(b)(2) of the RLBSA reads as
follows: “HARMFUL INTERFERENCE - The Commission shall ensure that no facility licensed or
authorized under subsection (a) causes harmful interference to the primary users of that spectrum or to
public safety spectrum use.” [Emphasis in original]. At the outset, the term “primary user” appearing in
the legislative history that is focused upon by petitioners is not defined in the statute. Upon close reading,
we conclude that the language cited by petitioners regarding “prospective primary users” of the Ku-band
concerns, what was at the time, the as-yet-undetermined status of future non-geostationary satellite (that
is, NGSO FSS) service in the band. Specifically, when SHVIA/RLBSA was enacted, the Commission had
not yet released the First R&O that first authorized NGSO FSS use of the 12.2-12.7 GHz band and
accorded it co-primary status. Therefore, contrary to SES Americom’s interpretation, it appears that the
legislative history can more reasonably be read as indicating no more than the intent of Congress that
NGSO FSS should be designated and protected as primary - as, in fact, the Commission subsequently
decided in the First R&0O. Indeed, as a further counterpoint to SES Americom's interpretation, we
observe that the RLBSA legislative history also indicates that Section 2002(a} directs the FCC to consider
issuing licenses for terrestrial services - possibly in the same bands.'® Moreover, the legislative history
also states that “the authors of this bill did not mean to interfere with the expert technical and regulatory
judgment of the FCC with respect to licensing applicants in the [12 GHz] band.”'” Statutes must be
interpreted to give effect to each of their provisions. In the Second R&O, the Commission reasonably
concluded that MVDDS would not be viable with greater interference-sharing burdens than what were
adopted, and that placing some of the burden on a primary service to assist in the sharing of spectrum
with another co-primary service does not relegate either of those services to secondary status. Therefore,
what the Commission has done is satisfy both of Congress's goals by crafting rules that both preserve the
primary status of the satellite services in the 12.2-12.7 GHz band, and also enable another terrestrial
service - MVDDS - to enter the band on a co-primary basis. In light of the foregoing, we find that
petitioner's resort to the legislative history is of no avail since we conclude that we have complied with
the explicit directive of the statute regarding harmful interference and that, even if considered, the
legislative history does not support petitioners’ assertions.

34. Petitioners also object that our interference avoidance obligations effectively render DBS
secondary to MVDDS and violate certain Commission rules concerning harmful interference by terrestrial
communication services. In essence, petitioners strive to apply rules and relocation policies that were
clearly adopted for the specific case of dealing with point-to-point FS that were in operation prior to DBS.
MVDDS as authorized in this proceeding was not envisioned when the rules cited by petitioners were
adopted. As observed in the Second R&O, the Commission originally adopted the non-harmful
interference provision of Section 101.147(p) to deal with the specific problem of transitioning the

107 I d.
' RLBSA Legis. history (Senator Gorton) - S/50/4.
‘9 RLBSA Legis. history (Senator McCain) - §15014.
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relatively high power (up to 316,228 watts EIRP), two-way, point-to-point FS operations out of the
12 GHz band.''® At that time, our goal was to encourage the older point-to-point FS operations to vacate
the band due to their incompatibility with DBS. To that end, the Commission imposed the transitional
rules and constraints cited by petitioners on those older FS operations. In contrast, MVDDS is a low
power (up to 0,025 watts - or 14 dBm - EIRP) one-way transmission specifically designed to share
spectrum with BSS operations. This basic distinction was key to our initial threshold determination that
MVDDS, unlike the older point-to-point FS, could share the 12 GHz band without causing harmful
interference to DBS.'"" Consequently, we find that it would be inconsistent with the clear historical
purpose of the rule to impose on MVDDS the transitional constraints of § 101.147(p) that were intended
solely for the older point-to-point FS operations that we were encouraging to vacate the band.'? With
-regard to footnote S5.490 of the U.S. Table of Allocations, we note that it states in pertinent part that “...
in the 12.2-12.7 GHz band, existing and future terrestrial radiocommunication services shall not cause
harmful interference to satellite services.” In view of our determination that MVDDS will not cause
harmful interference to DBS under the rules adopted in the Second R&O, we conclude that the
Commission has not violated that provision.

35. As petitioners’ assertions implicitly recognize, application of the traditional first-in-time
principle in this novel situation involving sharing among three ubiquitous co-primary services could
produce unintended or illogical resuits. For example, in various circumstances, one co-primary service
could entirely preclude another from operation in entire geographic areas merely because either a
transmitter or receiver was first deployed — even though the impact of the later-in service on the other
co-primary service might be generally imperceptible in all but a few isolated instances. The Commission
found it necessary in the Second R&Q to craft new and unprecedented sharing rules that would achieve
the desired result of allowing ubiquitous service for all co-primary services authorized in the band while
preventing harmful interference as defined by our rules. To the extent that SES Americom asserts that
our treatment of MVDDS is inconsistent with our treatment of NGSO FSS with regard to DBS protection
we note the following. MVDDS is technically a vastly different service than either DBS or NGSO FSS.
DBS programming emanates from satellites that produce coverage footprints on the land having signal
strengths that are relatively constant over significant geographic areas within a particular radiation beam.
In comparison, MVDDS programming will emanate from low-power, land-based transmitters whose
signal intensity diminishes rapidly over relatively short distances from the transmitter site. As a
consequence, the potential for interference to DBS from MVDDS tends to be highly localized to the
immediate vicinity of the transmitter. NGSO FSS signals, on the other hand, can have a uniformly
undesired impact to both DBS and MVDDS over extensive areas. Because the mechanism and extent of
potential interference from each of these services is so different, the Commission found it necessary to
determine the timing for the imposition of MVDDS self-mitigation duties on DBS subscribers based upon
whether a DBS receiver predates an MVDDS transmitter. We readily acknowledge that this approach
may be a departure from past practice where the Commission may have focused only on when a

1" As we explained in the memorandum opinion and order section of the Second R&Q, ... in the early 1980’s, the
Commission adopted a non-harmful interference requirement on incumbent fixed point-to-point operations in the
12 GHz band and encouraged them to relocate to other spectrum because these operations were generally
incompatible with the BSS allocation that was made. Specifically, the point-to-point operations were high powered
(up to 316,228 watts EIRP), two-way links that could transmit ir any direction. These characteristics require that
such fixed links coordinate with other uses on a case-by-case basis, which is not possible with ubiquitous BSS
operations. In comparison, in this proceeding we would permit fixed service operations that are low-power (up to
0.025 watts EIRP) one-way transmissions specifically designed to share spectrum with BSS operations.” Second
R&OD at Y 28.

131 Id.

"2 See, also, 47 C.F.R. § 101.1409, as adopted in the Second R&O, wherein we distinguish between the relative
protection treatment of the older point-to-point licensees versus MYDDS licensees.
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transmitter (in this case, a DBS satellite) begins operation. However, we reiterate the key point - as
recognized by the petitioners - that this proceeding presents the unprecedented situation of ubiquitous,
geographic sharing of three co-primary services. Therefore, we find that a traditional first-in-time
approach focused solely on transmitters would be neither workable nor beneficial.

36. At the same time, we acknowledge that the DBS self mitigation steps envisioned by our
sharing rules for DBS subscribers might not be effective in what we believe will be very infrequent
circumstances within the limited extent of the predicted mitigation zone around each MVDDS transmitter.
However, to put the magnitude and impact of this possibility in perspective, we note that both existing
and prospective DBS customers already experience the inescapable reality that a variety of locations are
presently, or may become, unsuitable for DBS reception due to signal blockage caused by factors such as
tree growth or building construction and the like.'” For example, some individuals who live on a
particular side of an apartment complex cannot receive DBS signals because they have no line of sight
with any DBS satellite. In addition, the growth of a single tree in one’s backyard might eventually render
a formerly optimal DBS receiver installation unsuitable due to signal blockage. Nevertheless, in view of
the increasing popularity of DBS notwithstanding these dynamically changing limitations, we find that
DBS subscribers appear to accept as a norm of the DBS service that a variety of potential receiver sites
might not be suitable for DBS reception or might require remedial measures. There is nothing in the
record to suggest that this well-knmown fact of such occurrences with individual DBS customers has had
any noticeable effect on the viability, marketability or status of DBS a primary service. Against this
backdrop, and in view of the conservative EPFD limits imposed on MVDDS, we do not believe that the
impact of MVDDS on DBS subscribers in any given area will rise above a de minimis level that is any
more perceptible than the well-tolerated current status-quo. Consequently, we fundamentally disagree
with SES Americom’s assertion that future DBS providers will be significantly precluded from any
geographic area. Moreover, we affirm our determination that the possibility that self-mitigation measures
might be required by DBS subscribers is balanced by the public interest in providing a new service
because we expect that the need for and impact of such measures on the DBS subscriber base will be
negligibly small. Therefore, we find that the sharing rules adopted by the Commission preserve the
primary status of DBS because DBS will not be precluded from deploying in any geographic area and
will be essentially free of harmful interference.

37. In addition, we observe that, absent these carefully crafted sharing rules, it would be possible
for a single later-in DBS subscriber who does not take simple interference avoidance measures to hold
hostage or totally pre-empt MVDDS service to the public - even where potential interference could be
readily avoided by the DBS subscriber. We do not believe that such a draconian outcome would serve the
public interest when balanced against what we believe will be a negligible impact on DBS because it
resuits in inefficient spectrum usage that prevents the initiation of a new service. Furthermore, as a matter
of public policy, we have concluded that - as between a few DBS subscribers needing to take modest
mitigation steps versus no alternative MVPD provider for hundreds or thousands - the public interest is
better served by affording the choice of an alternative MVPD service. We find this to be particularly true
in view of our judgment that relatively simple remedial measures taken by DBS customers should
effectively resolve any anomalous MVDDS interference issues that might occur notwithstanding the very
conservative regional EPFD limits imposed on MVDDS operation.

38. Finally, we disagree with SES Americom’s assertion that the rules adopted by the
Commission are inconsistent with the International Radio Regulations. The flaw in SES Americom’

'3 Ejther tree growth or building construction, for example, that encroach within the DBS receiver\satellite line of
sight would tend to have the similar effect of reducing (or possibly even totally blocking) the desired DBS signal
and thereby increasing the chances of outages experienced by subscribers. Under these circumstances, DBS
subscribers would likely use the same self-mitigation measures described herein, namely re-siting the antenna or
possibly using a larger antenna to recover the diminished DBS signal.
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argument is the recurring premise urged by petitioners, that we reject, that the rules and procedures
adopted will cause harmful interference to both existing and future DBS subscribers. As we reaffirm
herein, we believe that the rules and procedures adopted in the Second R&O will not result in harmful
interference to DBS subscribers as defined by our rules. We believe that our rules will afford similar
protection from harmful interference to any DBS customer when receiving signals from any satellite in
orbital locations within the geostationary arc visible to the United States regardless of whether any such
satellite is part of a domestic or foreign system. Accordingly, we find the argument that the Commission
violat»?::}l international rules and its own policies that prohibit harmful interference to DBS to be without
merit.

39. In concluston, we find that petitioners cite nothing in SHI¥VA, RLBSA, or the LOCAL TV Act
that constrains us from exercising our statutory authority under the Communications Act to craft
appropriate rules for spectrum sharing between existing or future satellite services and new terrestrial
services. In the Secomnd R&QO, the Commission found that any new sharing burdens imposed on
incumbent DBS or NGSO FSS to accommodate MVDDS in the 12 GHz band are reasonabie because
they are modest, effective and outweighed by the potential benefit to the public of providing for a new
potential competitor in the multichannel video and data markets.""* We thus affirm our earlier conclusion
that the adopted sharing obligations will serve the public interest because we find that those requirements
will result in more efficient spectrum utilization and will facilitate compliance with the non-harmful
interference provisions of the statutes while allowing initiation of a new service.

b. Other Matters

40. EchoStar and DIRECTYV assert that the substance of certain editorial changes and the manner
in which they were made between the adoption and release of the Second R&O violate the Administrative
Procedure Act and Government in the Sunshine Act (Sunshine Act).'"® Petitioners argue that the majority
of Commissioners agreed upon non-trivial editorial changes subsequent to the item's adoption without
holding an open meeting.'"” In that light, petltloners assert that the Commission's action violated the open
meeting requirements of the Sunshine Act."'

41. We disagree. The Sunshine Act sets forth requirements for open meetings that, under
47 U.S.C. 155(d), are held each month by the Commission. A meeting subject to the Act is one where at
least a quorum of Commissioners jointly conducts or disposes of agency business.'”® Petitioners state,
incorrectly, that the Second R&O was adopted at an open meeting on April 11, 2002.'° In fact, however,
the item was adopted by circulation - as provided for in 47 C.F.R. 0.5(d) of our rules.”?’ When we adopt

'"* We note that we discussed the applicability ITU recommendations in the memorandum opinion and order portion
of the Second R&O. Second R&O at§41.

'3 Second R&O at §53.
1'® EchoStar, DIRECTV joint petition at 23. Citing 5 U.S.C. Chapter 5, Section 552b.

''7 EchoStar, DIRECTV joint petition at 23, citing Statement of Commissioner Kevin J. Martin - Dissenting in Part
and Approving in Part, Second R&O.

“s]d. :

1% 5 U.8.C. Chapter 5, Section 552b (a) (2). See, also, FCC v. ITT World Communications, Inc., 466 U.S. 463, 470
{1984), quoting S. Rep. No. 94-354, at 2.

126 EchoStar, DIRECTYV joint petition at 23.

12! Gection 0.5(d) states “Matters requiring Commission action, or warranting its consideration are dealt with by the
Commission at regular monthly meetings, or at special meetings called to consider a particular matter. [...] In
appropriate circumstances, Commission action may be taken between meetings “by circulation”, which involves the
submission of a document to each of the Commissioners for his approval.”
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an item by circulation, each Commissioner's vote is sequentially noted by an internal tracking system.
Sequential, notational voting (circulation voting) by Commissioners is not prohibited by the Sunshine Act
since the Act applies to any meetings that are held - but does not require that meetings be held.'”
Furthermore, we note that separate consideration of agency business by individual Commissioners is
explicitly excluded from the definition of a “meeting” by our rules.'” Consequently, we find that no
“meeting” that would be subject to the Sunshine Act was held. Therefore, the requirements of the
Sunshine Act are not applicable. Accordingly, the EchoStar and DIRECTV joint petition is denied to the
extent that it asserts that certain edits to the Second R&Q violated the Administrative Procedure Act and
the Sunshine Act.

42. Claiming that the adopted interference limits are too permissive, EchoStar and DIRECTV
express concern that DBS providers might be required to increase effective power levels transmitted to
DBS receivers in order to preserve the reliability of service their customers have come to expect.'* They
further argue that such an increase in power levels, if needed, would also require a reduction in the
number of channels that can be provided by a DBS system.'”® Such a reduction in channel capacity, they
contend, could have a real and substantial economic cost that would cause significant economic harm to
DBS providers.'”® Given the substantial reliance interests of DBS providers on the terms under which
their licenses were originally awarded, EchoStar and DIRECTV argue, DBS providers may well be able
to show that this substantial cost constitutes a “regulatory taking” for which they would be entitled to
compensation from the U.S. Treasury.'”’

43. We find that petitioner's allegation is not ripe because it is contingent upon events that have
not yet transpired and, in our predictive judgment, will most likely not be required because we have
adopted conservative EPFD and EIRP limits on MVDDS that should ensure negligible impact on DBS
subscribers. Therefore, we disagree with the fundamental premise that the adopted interference limits are
insufficient or too permissive to protect DBS from harmful interference. Even petitioners themselves do
not assert that the feared measures they describe will absolutely be necessary - they merely argue that
DBS carriers “could be forced” to take the measures they describe.’”® Therefore, we conclude that
EchoStar and DIRECTV's suggestion that a “regulatory taking” might be worked upon DBS providers at
some future time is purely speculative and merits no further consideration.

2. DBS/MVDDS Sharing Rules

44. Positions of the Parties. Petitioners raise objections under the Admiristrative Procedure Act
(APA) that the adopted technical rules are arbitrary, capricious, and contrary to law.'” Broadly speaking,
petitioners argue that the Commission, inter alia, failed to rationally explain our decisions, ignored the
findings and recommendations of the MITRE Report, adopted rules that are contrary to other FCC rules
and fail to protect DBS. Specifically, EchoStar and DIRECTV contend that the rules fail to guarantee

122 Raitroad Comm'n of Texas v. U.S., 765 £.2d 221 230 (D.C. Cir. 1985); Communications Systems, Inc. v. FCC,
595 F.2d 797 (D.C. Cir. 1978).

1247 CF.R. § 0.601{b).

1 EchoStar, DIRECTV joint petition at 17.

P 1d.at 17.

6 1d. at 17.

27 id. at 17,

B rd ac17.

12 See, e.g., EchoStar, DIRECTV joint petition at 13.
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that DBS carriers and their customers will be protected from harmful interference by MVDDS."* In
addition, they are critical of several aspects of our predictive model, stating that the Commission failed to
provide adequate notice under the APA for the predictive computer model relied on to develop EPFD
limits."*' They further argue that the Commission failed to explain how the regional EPFD limits, which
they claim are based on a flawed model, will prevent harmful interference to DBS service and thus protect
DBS providers and customers.””? They assert that the record does not contain any assurance of the
statistical accuracy of the mode!'*’ and that the model has not been tested in the field."”** They also assert
that DBS subscribers located outside the predictive contour are not protected from harmful interference
even if they are subject to higher power from MVDDS than the model predicts.'*®

45. EchoStar and DIRECTV claim that our “double average” approach to developing the EPFD
limits in which multiple satellite locations are averaged for each city and then multiple cities are averaged
for each region fails to provide a meaningful limit on increased unavailability. Instead, they believe that
the EPFD limits should be based on data for each of the specific sub-markets for which the Commission
intends to license.'”® They argue that, even if the Commission concludes that an additional 10%
unavailability of DBS due to MVDDS is permissible, using the 10% criterion as a starting point does not
provide a meaningful standard.'’ Specifically, they state that: 1) the 10 percent standard is exceeded in
31 of the 32 markets examined with respect to one or more full-CONUS satellites; 2) the median increase
in the 32 markets is more than 10 percent and the mean increase is almost 12 percent; 3) the predicted
unavailability increases range as high as 20-30 percent in certain markets; and 4) the model fails to
consider the “wing” satellites such as those located at 61.5 and 148° West Longitude.'”® To remedy these
alleged failings, EchoStar and DIRECTYV state that the model should be calibrated to yield EPFDs that
meet a ceiling of 10% increased unavailability.'” ‘

46. Finally, EchoStar and DIRECTV assert that the adopted safety valve , in which DBS
licensees can petition to have the EPFD levels at specific locations adjusted due to anomalous situations,
is deeply flawed.'®" They cite two reasons. First, they state that the existence of such a mechanism
cannot save a rule making scheme that is otherwise arbitrary and capricious since the safety valve would
expand to overshadow the rule itself. Second, they state that the safety valve is too vague and uncertain
to provide any meaningful increase in protection for DBS providers and customers.

47. Northpoint, responding to petitions for reconsideration, agrees with the Commission’s
conclusion that small theoretical changes in DBS unavailability that might result from MVDDS operation
do not rise to the level of harmful interference.”’ They further argue that even if one assumes that

10 See, e.g., EchoStar, DIRECTV joint petition at 5.
B1 1d. at 9 and 15, footnote 26.

B2 id. at9.

133 EchoStar, DIRECTY joint petition at 8.

" Id. at 15.

135 1d_at 8.

6 d. at 8.

BT 1d. at 5. See also, note 47, supra.

138 EchoStar, DIRECTYV joint petition at 6-8.
" Id. at 7-8.

"0 1d. at 18,

"1 Northpoint consolidated response to petitions for reconsideration at 21 (citing Second R&O at ] 32).
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unavailability might increase by as much as 20-30%, it still does not represent harmful interference
because such a small difference in availability cannot be practically detected because rainfall itself
typically varies by similar amounts year-to-year.'

48. Finally, Digital Broadband Applications Corporation (DBAC), in its comments on petitions
for reconsideration, raises the concern that the Commission did not evaluate potential interference to U.S.
terminals that might at some time in the future receive signals from satellites licensed by administrations
other than the U.S. when establishing the EPFD levels for MVDDS.'"® DBAC argues that, as a result,
domestic subscribers of non-U.S. satellites might not be afforded sufficient protection from MVDDS
operations except, perhaps, near the U.S. borders.'” DBAC indicates that it shares the concemns of
EchoStar, DIRECTV, and SES Americom with respect to protection of satellite operations deployed after
selection of an MVDDS site and asks us to amend the rules to protect such satellite operations.'

49. Decision. Although petitioners clearly disagree with our decisions in the Second R&O, they
provide no new substantive information that was not fully considered. Petitions for reconsideration are
not granted for the purpose of altering our basic findings or debating matters that have been fully
considered and substantively settled."® We find that petitioners’ arguments do little more than dlsagree
with our analysis, judgments, and policy choices. Bare disagreement, absent new facts and arguments, is
insufficient grounds for granting reconsideration.'*’ The resolution of the fundamental issues surrounding
the protection of DBS raised by petitioners has been a central feature of this rule making from the outset.
Full opportunity for all affected parties to comment has been afforded and we have fully considered all
relevant matters in the record. In the absence of any new information, and in light of our review herein of
the analysis, judgments and policy choices made by the Commission in the Second R&O, we find
petitioners’ arguments to be without merit.

50. As an initial matter, we address the assertions regarding the MITRE Report. We observe that
petitioners’ arguments are largely based upon apparent misunderstandings regarding the status and our:
consideration of the MITRE Report. The LOCAL TV Act merely required us to arrange for independent
testing of the potential for MVDDS interference to DBS. The Commission complied with that
requirement when the MITRE Corporation was contracted to conduct that testing. Additionally, the
LOCAL TV Act does not specify that the findings and recommendations of the MITRE Report are to be
conclusively binding upon our determination of what final rules would best produce the desired resuits.
Had that been the case, the notice and comment rule making procedures followed by the Commission to
develop the final rules would have been largely superfluous. Indeed, SES Americom essentially gets it
right to the extent it acknowledges that it is ultimately within the Commission's discretion to resolve
policy issues and that various conclusions of the MITRE report are characterized even by MITRE as

"2 Northpoint consolidated response to petitions for reconsideration at 23,

"> DBAC indicates that it has applied for authorization to provide U.S. consumers with interactive video service and
high speed Internet access through a system that includes Canadian-licensed satellites in the 12,2-12.7 GHz band.
See DBAC comments on petitions for reconsideration at 2.

" Id. at 3. 47 C.F.R. § 101.1423 requires that MVDDS transmitters within 35 miles of the Canadian and Mexican
borders not cause harmful interference to stations in Canada or Mexico. See Second R&O at  195.

"3 1d. at 3-4.

¢ See, e.g., Regulatory Policy Regarding the Direct Broadcast Satellite Service, Memorandum Opinion and Order,
94 FCC 2d 741, 747-748 (7] 10-12) (1983)(citing, e.g., WWIZ, Inc., 37 F.C.C. 685, 686 (1964), aff'd sub nom.,
Lorain Journal Co. v. FCC, 351 F.2d 824 (D.C. Cir. 1965), cert. denied, 383 U.S. 967 (1966); Florida Gulfcoast
Broadeasters, Inc., 37 F.C.C. 833 (1964); Employment Practices of Stations—-Charlotte, N.C. Market, 77 F.C.C. 2d
1 {1980); WEOK Broadcasting, 4 Rad. Reg. 2d 503 (1965)).

147 Id.
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being merely a “recommendation.”® To inform our exercise of statutory discretion under the

Communications Act, the Commission placed the MITRE Report on public notice on April 23, 2001, and
asked for responsive comments that were exhaustively reviewed on the merits. Consequently, while
recognizing that the MITRE Report is a centrally important document that provides critical technical
insight and recommendations based upon a narrow set of testing conditions, we find that it was
appropriate for the Commission to weigh its findings and recommendations in light of the totality of
evidence in the record. Therefore, we find that neither the LOCAL TV Act nor the MITRE Report limits
our broad statutory authority to exercise judgment in crafting rules that we believe will prevent harmful
interference.

51. We note that our rules provide that any increase in DBS unavailability attributable to
MVDDS would be in addition to the allowance apportioned to NGSO FSS. The petitioners have not
persuaded us to differ from this conclusion. The Commission stated in the Second R&O that such a
decision does not violate the ITU’s findings stated in ITU-R Rec. BO.1444,'*® as this recommendation
only pertains to sharing between NGSO FSS and DBS. Moreover, the Commission noted that the
increased unavailability attributable to MVDDS and NGSQO FSS would not necessarily be independent
events (because some outages due to each service would occur simultaneously) such that the apparent
increases would not be directly cumulative (i.e., the total DBS unavailability will actually be less than the
sum of the individual increases in unavailability theoretically caused by the NGSO FSS systems and an
MVDDS system).'*

52. We find as unfounded petitioners’ dispute with our methodology and their claim that
adequate notice was not provided. Our predictive model embodies a well-reasoned and technically sound
approach that was fully explained in light of all the facts in the record. The Commission proposed an
analytic model and sought comment in the Further Notice on, among other matters, the validity of the
model and asked commenters to suggest modifications or altemative models.””' Specifically, the
Commission provided a methodology for converting the percentage of DBS unavailability into a carrier-
to-interference (C/I) ratio'”® and a proposed methodology for using that C/I ratio to compute the
mitigation zone.'”* The model the Commission ultimately used to calculate the EPFD limits was based on
the proposals, but modified somewhat based on our decisions in the proceeding {(e.g., our use of an EPFD
limit rather than a C/I limit), comments of the parties, and the MITRE Report. Our ultimate decision as to
the particular details of the predictive model is clearly a logical outgrowth of the Further Notice and

8 SES Americom petition at 16, footnote 41.

4% See Recommendation ITU-R BO.1444, “Protection of The BSS In The 12 GHz Band And Associated Feeder
Links In The 17 GHz Band from Interference Caused by Non-GSO FSS Systems.”

10 Second R&O at §79. We base this finding on our analysis, which (for computational simplicity) evaluated the
effects of NGSO FSS and MVDDS independently. However, in some cases, the interference events caused by
MVDDS and NGSO FSS signals will coincide.

1! First R&O and Further Notice at 1] 266-276. See, in particular, § 272 stating in part, “We propose to define an
analytical model for calculating mitigation zones [...]. We request comment on the appropriateness of the model
and parameters we have used in our analysis. Commenting parties proposing alternative calculation methods and
parameters should provide sufficient technical analysis to support their proposals.” The models were made available

on the Commission’s web site at http.//www.fcc.gov/oet/dockets/et9%8-206/.

' See Further Notice at Appendix H. Using this methodology, we conducted a study to determine the DBS outage
statistics for top television markets. A summary of this analysis was included in the Further Notice as Appendix J.
The full analysis was placed in the docket file of the proceeding. See Staff Analysis of DBS Outage Statistics for
Top 32 Television Markets, February 13, 2001,

153 1d. at Appendix 1.
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rationally based upon the comments filed and the facts of record.'” Indeed, numerous proposals about
specific inputs to be used in the predictive model were discussed throughout this proceeding.'** Based on
those comments, the Commission conducted its analysis as follows. The Commission selected 32
markets for analysis which represented climatic and geographic diversity across the U.S. It was our
judgment, based on our analysis that this sample set, which was larger than the sample set analyzed by
MITRE' or used by the DBS licensees in determining EPFD limits for NGSO FSS,'”” was sufficiently
large and diverse to produce data representative of the entire country as a whole. This judgment was
based on our finding the EPFD was most affected by a combination of satellite power and rain rate, both
of which are fairly constant over large areas.'”® This observation led to our conclusion that EPFD limits
can be developed for the entire U.S. based on a representative set of markets. Because of these
dependencies (satellite power and rain rate), our analysis revealed that the U.S. could be divided into
distinct regions in which the same EPFD limits would yield fairly constant levels of interference
protection. After carefully considering the record'” and in keeping with our policy objectives of
providing clarity and as much certainty as possible to affected parties, the Commission determined that
these goals would be satisfied by specifying regional EPFD levels rather than requiring the parties to
calculate a separate EPFD for each market or even for each transmitter, as suggested by EchoStar and
DIRECTV. Thus, we conclude that the averaging process necessary to determine regional EPFD levels
applicable to all satellites and, by association, the use of a regional approach is reasonable and lawful and
satisfies the Commission’s policy objectives.'®® The model adopted is therefore similar to a model
proposed in the NPRM. Commenters knew of the model and commented on it in both the comment and

' The model follows the methodology laid out in the relevant ITU recommendations, and our results are consistent
with those of the parties. See para. 58, infra. See also, Second R&O, Appendix G for analysis results. Our model
differs slightly with those of the parties. Foomote 173 of the Second R&O noted that Northpoint and DIRECTV
used a spreadsheet for their computations. However, inputs to that spreadsheet come from the computational
methods of ITU-R Recommendation P.618 (this is the same ITU-R Recommendation used by the Commission’s
model). See, e.g., DIRECTV Comumnents to the Further Notice at Appendix I, Table A, Lines 42 and 47. Under
DIRECTV’s approach, separate calculations are needed to determine the necessary inputs. The Commission’s
Mathcad model combines all the calculations into one self-contained module, which incorporates the same
methodology as DIRECTYV and Northpoint, but also incorporates the computations of the ITU Recommendation.

15 1d. See also, e.g., Second R&O at 1§ 73-79.

13 MITRE made policy recommendations after analyzing only ten locations across the U.S. See MITRE Report at
5-5

137 Qur 32 city sample was more than double the sample size used when the ITU analyzed the potential for NGSO
FSS interference to DBS, which used an analysis of only 14 U.S. cities. See Second R&O, Appendix G, at footnote
679 citing Recommendation ITU-R BO.1444,

18 Footnote 577 of the Second R&O stated that EchoStar submitted an application that shows an EIRP of 53 dBW
for the entire eastern half of the United States. Similarly, this application generally shows an EIRP of 51 dBW for
the rest of the continental United States. See Application for Minor Modifications of DBS Authorizations, Launch
and Operation Authority, File No. DBS-88-01/68-SAT-ML-96/70, File No. DBS-88-02/6-SAT-ML-97/71, File No.
DBS-74-SAT-P/1-96/72, Filed Dec. 30, 1997. Long term climatology data show the mean annual precipitation in
inches does not fluctuate significantly over large areas throughout the United States. See climatography of the U.S.
No. 81 - Supplement # 3, Maps of Annual 1961-1990 Normal Temperature, Precipitation and Degree Days at

http://Iwf.ncdc.noaa.govioa/documentlibrary/clim& 1 supp3/clim8 1 html.

1% The record generally contained two proposals for implementing the EPFD values. The first, advocated by
EchoStar and DIRECTYV, would have required a separate calculation of EPFD at each MVDDS transmitter. See,
e.g., DIRECTV Comments to Further Notice at 20-21. The second, advocated by Northpoint, sought to implement
four regional EPFD values. See Northpoint Comments to Further Notice Technical Appendix, at 5, {5-16.

1% In addition, to verify that our EPFD levels did indeed provide comparable protection across our adopted regions,
we analyzed an additional ten markets. The results of these sample computations showed outage increases
consistent with our guidelines and the results from the original 32 city sample. See Second R&O Appendix G.
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reply comment rounds. In addition, we note that our approach, which relied on averages, is no different
than similar approaches taken by the Commission in other services. For example, separation distances to
prevent interference between analog television stations are based on providing an acceptable level of
service to a median TV receiver and this acceptable level of service is based on using propagation curves
that estimate the median field strength present at 50% of the locations, 50% of the time. See 47 C.F.R. §§
73.610, 73.684, and 73.699. See also, “Engineering Aspects of Television Allocations,” Report of the
Television Allocations Study Organization (TASO) to The Federal Communications Commission, March
16, 1959. Petitioner's argument that the Commission violated notice requirements ignores these critical
facts. For that reason, we reject their argument.

53. EchoStar and DIRECTYV criticize our adopted EPFD rules by stating that the adopted 10%
standard is exceeded in most markets examined with respect to at least one or more CONUS satellites,
that the median and mean increases are greater than 10%, and predicted unavailability increases range as
high as 20-30% with respect to certain satellite/city combinations. First, it is important to keep in mind
that the increases in unavailability at question in this proceeding are very small. Given the reliability of
DBS service today (typically 99.8-99.9% availability), a 10% increase in unavailability of 0.2% {99.8%
availability) only increases the unavailability to 0.22% (99.78% availability). Similarly, in this case, even
if unavailability were te increase 50% to 0.3%, DBS would still be available 99.7% of the time. In our
judgment, increases sufficiently close to 10%, are therefore, fairly insignificant in the overall provision of
DBS service and do not meet the definition of harmful interference as defined in our rules.'® Moreover,
these parties err by referring to the 10% benchmark as a standard. The Commission has stated several
times in this proceeding that the 10% criterion was used only as a starting point for developing the EPFD
levels. As we discuss above in addressing legal and regulatory issues, it was our goal to come reasonably
close to 10%, but it was not our goal - nor would it be reasonable given the complexity of the calculations
and the variability of the factors involved - to determine an EPFD that yields exactly an increase of 10%.
Because we used averages across satellites and regions to specify EPFD levels, it is not surprising that at
least one satellite in each market examined exceeds the mean and median. In fact, by definition, half will
exceed the median and half will be below. Again, given the relatively small increases in unavailability,
we do not believe that DBS will suffer harmful interference. A further point worth noting is illustrated in
Tabie 2 below in which column 2 shows the difference in unavailability percentage using our adopted
EPFDs or a strict 10% limit. As can be seen from the table, these differences are very small - less than 5
hundredths of a percent for the cities shown.'®® Thus, we conclude that the result of our averaging
approach differs from the results that would be obtained by using a strict 10% limit by such a small
amount as to be insignificant. This small difference is acceptable when balanced with the advantages of
having a specified EPFD limit in the rules rather than a percentage criterion.

54. In addition, the petitioners’ emphasis on the 20-30% unavailability range is somewhat
misleading because it ignores the underlying significant factors. We observe that such increases only
pertain to a single satellite, the one located at 110° West Longitude. As discussed in more detail below,
this particular satellite has been replaced with a new satellite having better performance characteristics.
However, to directly address petitioners’ argument on its own terms, data based on the former satellite

'®1 See para. 23, supra.

162 A complete set of data for all cities we examined is contained in Appendix D. With limited exception, the
difference between the percentage of DBS unavailability using our regional EPFDs and a strict 10% limit is less
than 5.2 hundredths of a percent. The only exception to this is Seattle with respect to the “wing” satellites at 61.5°
and 148° West Longitude, where the differences are 35.2 and 17.0 hundredths of a percent, respectively. We note
that the baseline outages for Seattle with respect to these satellites are several times higher than for any other
city/satellite combination. In this regard, we note that the MITRE Report suggested that it does not make sense to
tailor the MVDDS interference criterion to protect DBS operations where reliable service is not now expected. See
MITRE Repott at 6-7 (suggesting that locations with more than 100 hours of baseline outage should not be
protected). We effectively concur with the MITRE Report on this issue.
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located at 110° West Longitude are presented below:'®® Tables 1 and 2 show results for cities predicted to
experience some of the largest percentage increases in unavailability from this satellite (if it were still
operational). For comparison purposes, Tables 3 and 4 show similar data for cities predicted to
experience the least amount of increased unavailability.

Table 1: Satellite Located at 110° West Longitude - Cities with large increases in Unavailability
(Outage). Comparison of Availability and Unavailability Attributable to MVDDS for

Various Criteria,
(all values are expressed as a percentage over a year)
Baseline Rain plus MVDDS Rain plus MVDDS
City (rain only) (using regional EPFD) (assuming 10% limit)
Availability | Outage | Availability | Outage Availability |  Outage
Washington, DC | 99.7360 0.2640 99.6644 0.3356 99.7096 0.2904
Pittsburgh 99.7955 0.2045 99.7393 0.2607 99.7751 0.2250
Philadelphia 99.7283 0.2717 99.6498 0.3502 99.7011 0.2989
New York 99.7483 0.2517 99.6783 0.3217 99.7231 0.2769
Boston 99.7801 0.2199 99.7136 0.2864 99.7581 0.2419
Nashville 99.7140 0.2860 99.6482 0.3518 99.6854 0.3146

Table 2: Satellite Located at 110° West Longitude - Cities with large increases in Unavailability.
Comparison of Changes in Availability and Unavailabitity Attributable to MVDDS for

Various Criteria
Column 1 Column 2 Column 3
Increase in Outage Rain plus MVDDS Increase in Outage
City (using regional EPFD) over Baseline
(Using regional EPFD)
Difference Between Difference Between
Rain plus MVDDS and Regional EPFD and
Baseline (rain only) assumed 10% limit {%)
Washington, DC 0.0716 0.0452 27.1
Pittsburgh 0.0562 0.0357 274
Philadelphia 0.0785 0.0513 28.9
New York 0.0700 i 0.04438 27.8
Boston 0.0665 0.0445 30.2
Nashville 0.0658 0.0372 23.0
Note:  The absolute value of the dlfference is the same whether comparing availability or outage
(unavailability).

'* Data is taken from Second R&Q, Appendix G.
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Table 3: Satellite Located at 101° West Longitude — Cities with small increases in Unavailability
(Outage). Comparison of Availability and Unavailability Attributable to MVDDS for

Various Criteria.

(all values are expressed as a percentage over a year)

Baseline Rain plus MVDDS Rain plus MVDDS
City (rain only) (using regional EPFD) (assuming 10% limit)
Availability | Outage Availability Outage | Availability | Outage
Greenville 99.926 0.074 99,922 0.078 99.919 0.081
Charlotte 99.945 0.055 99.955 0.045 99,954 0.046
Washington, DC | 99.958 0.042 99.956 0.044 99.954 0.046
Indianapolis 99.911 0.089 99.909 0.091 99.902 0.098
Pittsburgh 99.968 0.032 99.966 0.034 99.965 0.035
Columbus 99.961 0.039 99.960 0.040 99.957 0.043

Table 4: Satellite Located at 101° West Longitude - Cities with iarge increases in Unavailability.
Comparison of Changes in Availability and Unavailability Attributable to MVDDS for

Various Criteria
Column 1 Column 2 Column 3
Increase in Outage Rain plus MVDDS Increase in Outage
City (using regional EPFD) over Baseline
] (Using regional EPFD)
Difference Between Difference Between
Rain plus MVDDS and Regional EPFD and
Baseline (rain only) assumed 10% limit (%)
Greenville 0.004 (0.003) 5.444
Charlotte 0.003 (0.002) 5.544
Washington, DC 0.002 {(0.002) 5.762
Indianapolis 0.002 (0.007) 2.249
Pittsburgh 0.002 (0.001) 5.865
Columbus 0.001 (0.002) 3.791
Notes:  The absolute value of the difference is the same whether comparing availability or outage
(unavailability).

Values shown in brackets indicate performance exceeding an assumed 10% limit.

55. As shown in Table 2, the increase in unavailability (or decrease in availability) of DBS
service over the baseline unavailability for cities with the largest percentage increase in unavailability is
less than one-tenth of one percent in all cases for the satellite located at 110° West Longitude. For the
satellite located at 101° West Longitude, Table 4 shows even better results for cities with the least
percentage increase in unavailability — less than one-hundredth of one percent. Thus, for all cities, the
increase in unavailability is very small.'® To illustrate even further that, in many cases, seemingly large
values for the increase in DBS unavailability result in insignificant outage in absolute terms, it is
instructive to look at a city where the baseline outage is very small. In Denver, the increase in outage
over the baseline due to MVDDS is 14%, but the actual increase in minutes is predicted to be a mere 22.5
minutes over an entire year.'® These outage increases due to MVDDS are significantly less than the

184 See Appendix D for results from all satellites and ali cities.

1% See Appendix D for complete data. In Denver, the baseline unavailability for a year is 0.0296%. The

unavailability rises to 0.0339% per year with MVDDS operating under our regional EPFD limits. This represents an

increase in unavailability of 14%, but the absolute increase in outage percentage is only 0.0043 (i.e., 0.0339
{continued....)
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seasonal and yearly variability in actual rain fall rates, and therefore, the variability in outage aiready
experienced by many DBS customers.'® In any event, we also note that consumers will never see
outages of the magnitude shown. As alluded to above, in August, 2002, EchoStar launched a new
satellite into the orbital slot at 110° West Longitude and began operation in October, 2002." This
satellite uses a CONUS beam for national coverage and spot beams, which concentrate more power into
specific geographic areas,'® to provide local TV channels. We observe that the CONUS beam of the new
satellite provides approximately 3 dB more power than the old satellite. Because we have specified a
hard EPFD limit, DBS operators (and consumers) get the performance benefits of these new satellites
whether they receive their signal from the CONUS beam only or a combination of the CONUS beam and
a spot beam. This is clearly illustrated in the Second R&O, where the Commission showed how the new
spot beam satellite at 119° West Longitude would decrease unavailability.'® Similar resuits are seen for

(...continued from previous page)

0.0296 = 0.0043). The corresponding increased unavaiiability per year in terms of minutes is caiculated by
multiplying the increase in unavailability percentage by the number of minutes in a year: 0.0043/100 * 8766
hours/year * 60 minutes/hour = 22.6 minutes/year. Note: the increase in unavailability percentage is divided by 100
bécause it is expressed as a percentage. Also the result of 22.6 minutes/year differs from the previously stated 22.5
minutes/year. This difference can be atiributed to rounding as various calculations have been made.

1% Footnote-179 of the Second R&O noted that there are seasonal and yearly variations in the amount of rain in any
given area. For example, we showed the variation in amount of rain for January and August for Reno, NV and

Allentown, PA over a twelve year period. (Source: National Climatic Data Center
htip;//lwf.ncdc, noaa.gov/oa/climate/research/cag3/city.html).
Rain (inches/month)

Reno, NV Allentown, PA

Year | January | August | January | August
20017 0.18 0.00 2.37 2.50

2000 2.14 0.79 1.99 5.22
1999 | 0.76 0.82 5.44 3.81
1998 | 1.10 0.00 342 312
1997 | 3.32 0.00 3.38 5.12
1996 | 1.33 0.16 7.32 0.91
1995 | 3.31 0.00 349 0.76
1994 | 0.06 0.00 5.69 6.18
1993 | 242 0.00 1.98 3.39
1992 | 0.13 0.28 1.73 4.08
19911 0.01 0.24 2.77 2.54
1990 | 0.62 0.21 4.57 6.47

17 EchoStar VIII was launched on August 21, 2002 and began operation in October 2002. See
http//www.dishnetwork.com/content/aboutus/satellites/echo8/index.shtmi and
hittp://biz.yahoo.conve/021114/dish10-q.html for more details. For technical details of the new satellite see also
Application of EchoStar Satellite Corporation for Authority to Launch and Operate EchoStar VIII, File No. SAT-
LOA-20020329-00042; Application of EchoStar Satellite Corporation for Minor Modification of DBS
Authorization, Launch and Operating Authority EchoStar VIII, SAT-MOD-20020329-00041; and the Revised
Technical Appendix, SAT-AMD-20020430-00086.

18 Older DBS satellites tried to cover the whole of the U.S. with one continental antenna beam. Newer satellites use
multiple antennas or beams which focus the signal onto smaller locations or spots, and have the effect of increasing
the signal level in those areas. See, also, footnote 164, supra.

1% Footnote 211 of the Second R&O provided an example. We calculated a baseline outage of 1331.7 minutes per
year in Atlanta when viewing the satellite at 119° west longitude. On February 21, 2002, EchoStar launched a new
satellite, EchoStar 7, to this orbital location. This satellite is more powerful than the previous satellite at 119° west
(continued....)
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the new satellite at 110° West Longitude.'™ As a final point, EchoStar disputes our contention that newer
satellites and technology wil! improve the DBS situation, claiming that their new satellite employs the
same output tube as its previous satellite (i.e., the one used for our analysis).'” Clearly, as shown from
our examples, even with the same output tube, the power from the new satellites is now being
concentrated into a stronger CONUS beam and spot beams, which has the practical effect of providing
more power to consumers’ receive antennas, thereby making it less susceptible to interference from
another source such as MVDDS.

56. It is also important to recognize that the unavailability increases calculated from our adopted
EPFDs are worst case. In most instances, consumers will experience increases below these levels. The
Commission used very conservative assumptions when determining the EPFD levels. Among these, the
Commission assumed free space path loss over a flat earth; natural shielding by terrain, foliage, and
buildings was not considered. the Commission also assumed a rain faded DBS signal, but a full strength
MVDDS signal. Because they will use the same frequencies, rain affects both DBS and MVDDS in a
similar fashion causing faded signals. Rain tends to be localized events and in many cases the same rain
that fades the DBS signal would also fade the MVDDS signal. Further, the Commission assumed a
quasi-error free (QEF) DBS threshold receiver value.'” At the threshold for QEF performance,
interference from MVDDS would be essentially imperceptible to a DBS customer. In fact, customers
would not be able to Perceive any degradation to their picture until the DBS signal dropped to a level
below this threshold."” We also observe that consumers will not necessarily be impacted by the full

{...continued from previous page)

longitude and will also use spot beamns to many markets. In Atlanta, this translates to a reduction in baseline outage
0 645.9 minutes per year for the general DBS signal and to 156.5 minutes per year for those channels that are
transmitted using the spot beam. See Application of EchoStar Satellite Corporation for Minor Modification of DBS
Authorization, Launch and Operating Authority for EchoStar 7, File Nos. SAT-MOD-20010810-00071 &
SAT-A/O-20010810-00073, {August 10, 2001). As shown in the table below, a comresponding decrease in the
outages caused by MVDDS would also be seen:

Atlanta, GA
Satellitc | Baseline | Bascline | EPFD FCC Outage | Outage Increase | Difference
Outage | Outage For Adopted §} With Between
plus 10% | 10% EPFD FCC Calculated
Increase | Increase EPFD And FCC
EPFDs
{minutes) | (minutes) | (dBW/m‘/4 kHz) | (minutes)| % | (minutes) dB
Previous 1331.7| 1464.87| -169.4| -168.4 1510| 13.4 178.3 0.96
Echo? 6459 71049 -1665| -1684 686.4 6.3 40.5 -1.9
(General)
Echo 7 156.5 172.15| -160.3] -168.4 158.7 1.4 22 -8.1
(Spot)

'™ See Appendix D, Table 6 for data showing the decrease in outage using the new spot beam satellite compared to
the previous satellite.

""! EchoStar, DIRECTV joint petition at Verified Statement of Edmund F. Petruzzelli, p. 5.

12 Quasi-error free (QEF) performance equates to 1 uncorrectable error per hour. The QEF value represents an

audio/video signal that appears essentially error-free to the DBS customer; almost all errors that occur in
transmission can be corrected using forward error correction at the DBS customer’s decoder.

1™ Other performance levels also exist. For example, if a DBS signal drops below the operating threshold, the
subscriber may experience a pixilated picture (i.e., portions of the picture may be represented as a blank square).
There is also a freeze-frame threshold below which viewing becomes difficult. When the bit error rate of the
demodulated MPEG video bit stream is sufficiently high to cause the associated video MPEG decoder to cease to
{continued....)

30



Federal Communications Commission FCC 03-97

amount of any increase in unavailability as outages do not always occur at the precise moment when
television is being watched — sometimes they occur when people are sleeping or away from home, or at
times when they are not watching. In consideration of these factors, along with the use of newer satellites
(as described above), we are confident that DBS consumers will not experience outages to the extent that
our worst case modeling calculated.

57. Regarding the “wing” satellites — those with partial CONUS coverage located at 61.5° and
148° West Longitude - EchoStar and DIRECTV assert that the Commission did not include these
satellites in the development of EPFDs. They are correct. However, neither EchoStar nor DIRECTV
provide any data or calculations showing how using these “wing™ satellites would have changed the
EPFD limits. The Commission reasoned that because the footprint of the full CONUS satellites
encompass the footprint of the partial CONUS satellites, and the operating characteristics (i.e., power) are -
similar, the Commission believed that it could simplify the calculations by developing the EPFD limits
using only the CONUS satellites. The Commission believed that the EPFDs calculated based on the
CONUS slots would result in comparable increases in unavailability to DBS subscribers who receive
programming from the other slots. To ensure the validity of this approach, sample calculations were
performed on the satellites at 61.5° and 148° west longitudes to determine the increases in unavailability
that would result from our EPFD limits. These calculations, which were contained in the Second R&O,
confirmed that impact of the adopted EPFD limits is acceptable in locations where reliable DBS service
could be expected.'™ Our goal throughout this proceeding has been to allow the introduction of a new
service while still protecting DBS, If our calculations had produced results inconsistent with those of the
CONUS satellites, the Commission would have reconsidered our approach towards these satellites. To do
otherwise would have been irresponsible and not in keeping with our goal of protecting DBS service. As
a corollary, the same reasoning holds with respect to the concerns of DBAC who is proposing to use
Canadian-licensed satellites located at 82° and 91° West Longitude to provide two-way digital data and
video services to U.S. consumers.'” We observe that these satellites are located between the U.S.
licensed satellites located at 61.5° and 101° West Longitude. To serve the U.S., the footprint of DBAC’s
proposed satellites must be encompassed by the existing U.S. satellites. Thus, assuming that these

(...continued from previous page)

provide one or more pictures, the video decoder initiates error concealmcnt techniques, such as the presentation of
the last available MPEG picture (freeze frame). By using the QEF threshold (i.e., the highest threshold value) in the
predictive mode), the Commission evaluated the worst case impact on DBS signal quality. Finally, we note that the
DBS licensees used the less stringent operating threshold in developing the EFPD levels associated with NGSO FS8§
operation. In that case EchoStar and DIRECTV assumed an operating threshold of 6.1 dB and 5 dB, respectively.
See ITU-R Recommendation BO.1444, Annex 1. The database of representative links is available on the ITU’s
website at http://www.itu.int//itudoc/jtu-r/sg 1 1 /docs/sg 1 1/1998-00/contrib/1 38¢2.html. The QEF thresholds as
specified by MITRE are 8.1 dB and 8.4 dB for EchoStar and DIRECTV, respectively. See MITRE Report at 3-18,
Thus our use of QEF is 2 dB more conservative than EchoStar and 3.4 dB more conservative than DIRECTV with
respect to the values they supplied for the NGSO FSS analysis.

174 See Second R&O, Appendix G. Additionally, we note that MITRE suggested that it does not make sense to tailor
the MVDDS interference criterion to protect DBS operations where reliable service is not now expected. See
MITRE Report at 6-7 (suggesting that locations with more than 100 hours of baseline outage should not be
protected). In this regard, the two sample calculations for Seattle from both the satellite at 61.5° and at 148° had
baseline outages in excess of 100 hours indicating that calculations should take into account the use of larger DBS
receive antennas. Excluding the values for Seattle, the data for the satellites at 61.5° and 148° show “outage
increases” from 4.4% to 28.5% with a median value of 7.3% and a mean of 10.8%. These values compare favorably
with the values for the CONUS satellites in our 32-city sample.

'3 Uniike the pending petition from SES Americom, DBAC proposes to use satellites that are part of the Region 2
BSS plan. We also note that DBAC did not file a petition for reconsideration in this proceeding. However, for
completeness we address their specific concern herein.
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satellites are similar to the U.S. licensed satellites (DBAC provides no technical information regarding
there proposed satellites), DBAC should be adequately protected.

58. With respect to EchoStar and DIRECTV’s assertion that the rules are deficient because the
record does not contain any assurance as to the accuracy of the predictive model, we find that argument to
be without merit. Our model used similar methodology as that used by MITRE and DIRECTYV in their
analyses. While the calculations of DBS outage are complex, they generally follow methodology
developed and recognized internationally by the [TU. For example, the Commission developed an excel
spreadsheet implementing ITU-R Recommendation P.837 to calculate rainfall rates that are an essential
input to model.””® Similarly, our model incorporated procedures from ITU-R Recommendation
P.618-6," ITU-R Recommendation P.838-1,'® ITU-R Recommendation P.841-1,'” and ITU-R
Recommendation P.839."®®  These Recommendations have not been disputed throughout this
proceeding.’® To ensure that the inputs to the model were accurate, the Commission used data gathered
from MITRE, the DBS licensees’ applications, and from the information on file with the ITU used for the
sharing studies of DBS and NGSO FSS. This data has been on the record and has never been disputed.
Therefore, based on the use of these data and the use of accepted modeling techniques, we believe that
our model is as accurate as possible given the inherent variability of rain rates from year to year.

59. Moreover, we find that insistence on - or the absence of - the certainty sought by petitioners
does not support reconsideration. The analysis and discussion in the Second R&O clearly demonstrate
that the Commission has given serious consideration to a wide array of complex technical factors in
formulating the predictive model and related rules in a manner that we believe will be effective. Based
upon this careful consideration, the Commission concluded that the predictive model along with the
resulting rules and procedures that were adopted should protect DBS from harmful interference and
should otherwise be workable and beneficial in practice as predicted. At the same time, we also note that
determinations of this nature may be, as the courts have observed in other instances, “at once a highly
technical and somewhat speculative undertaking” and that such determinations “are precisely the sort that
Congress intended to leave to the broad discretion of the Commission.”® Therefore, we find that the

1" See ITU-R Recommendation P.837, “Characteristics of precipitation for propagation modeling.” We provided
the Excel spreadsheet that calculates the rain rate exceeded 0.01% of an average year to the public through our web
site. See http://www._fcc.gov/oet/dockets/et38-206/,

' See ITU-R Recommendation P.618, “Propagation Data and Prediction Methods Required for the Design of
Earth-Space Telecommunication Systems.”

'8 See ITU-R Recommendation P.838-1, “Specific attenuation mode! for rain for use in prediction methods.”
i See ITU-R Recornmendation P.841-1, “Conversion of annual statistics to worst-months statistics.”
'® See ITU-R Recommendation P.839, “Rain height model for prediction methods.”

181 We note however, that DIRECTYV, in making its original comments used an earlier version of ITU
Recommendation P.618. They assumed version 5. Northpoint, in making their calculations used version 6. After
careful consideration, we decided to use version 6 in our mode after determining that it provided better accuracy
than version 5. See Second R&O at § 81.

'82 C.f National Association of Regulatory Utility Commissioners v. FCC, 525, F.2d 630, 636 (1976) (*The orders

under review reveal that the Commission has given serious consideration to the arguments raised as to the extent of
the allocation. They reveal also that the determination of how much bandwidth to allocate to cellular systems is at
once a highly technical and somewhat speculative undertaking. The amount of spectrum that is appropriate depends
upon an estimate of the nature and capabilities of technology that is now only partially developed, and upon
projected demands [...]” “[...] We conclude that such determinations are precisely the sort that Congress intended
to leave to the broad discretion of the Commission by imposing a broad public convenience, interest or necessity
standard.™)
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determinations made by the Commission in the Second R&O are appropriately dependent upon the
exercise of our judgment under the broad statutory autherity of the Communications Act.'®

60. In regard to field testing, we point out that it has never been a requirement under our rules
that field testing be carried out prior to allowing a new service to begin operation. All that is required is
that the Commission consider the facts on the record and create rules to protect primary users of the
spectrum from harmful interference. We believe that our extensive modeling of the interactions between
MVDDS and DBS demonstrate that this is the case here, as has been done for the implementation of
many new services that the Commission has authorized over the years. Thus, we do not believe that field
testing is necessary. We do note however that some field testing has been done, although not by the
Commission. MITRE conducted a simulation of the interaction between DBS and MVDDS and
determined that sharing between these services was feasible. In addition, Northpoint, MDS America,
DIRECTV and EchoStar have field tested MVDDS systems under experimental authorizations.'™ In
general, these tests support our analysis and show that MVDDS and DBS can coexist.

61. As mentioned earlier, a zone exists around each transmitter where it is possible that the
EPFD, absent any mitigation, may exceed the adopted limit. Our model calculates the contour that
defines this zone. EchoStar and DIRECTV aver that DBS subscribers located outside the predictive
contour are not protected from harmful interference even if they are subject to higher power from
MVDDS than the model predicts. We disagree with this assertion as it is contrary to a straightforward
reading of our rules. Our rules have been designed to ensure that all DBS subscribers, no matter where
they are located, are protected from harmful interference caused by MVDDS. Our model provides the
parties with essential information regarding the area where the EPFD could be exceeded based on power
levels, antenna pattern, and antenna height. We understand that other interactions, such as reflections or
multipath, could occur which, although unlikely,' could cause a DBS subscriber located outside the
predicted contour to receive an EPFD above the adopted level. We contemplated this possibility and
crafted the rules with this in mind. Thus, Section 101.1440(g) of our rules states that, “[tjhe MVDDS
licensee must satisfy all complaints of interference to DBS customers of record which are received during
a one year period after commencement of operation of the transmitting facility. Specifically, the MVDDS
licensee must correct interference caused to a DBS customer of record or cease operation if it is
demonstrated that the DBS customer is receiving harmful interference from the MVDDS system or that
the MVDSS signal exceeds the permitted EPFD level at the DBS customer location. MVDDS must
satisfy all complaints of interference.”'® Nowhere does this rule stipulate that MVDDS must only satisfy

'8 As the courts have found, “To insist upon concrete proof that a proposed innovation will succeed without

undesirable side effects would be effectively to relegate the Commission to preserving the status quo. AN that is
required is that the Commission set forth generally the bases for its informed prediction that the plan should be
workable and beneficial.” [Emphasis added). See Telocator Network of America, 691 F.2d 525 (D.C. Cir. 1982).

'™ See, e.g., Northpoint's December 1998, Progress Report WA2XMY; Northpoint’s October 1999 Progress Report
WAIXMY. See also, MDS America Experimental License Callsign WC2XPU. See also, MDSA Clewiston Phase 1
Test Report, (Oct. 16, 2001). On February 9, 2000, the Commission granted DIRECTV and EchoStar experimental
authorizations in Washington, D.C. and Denver, CO to test DBS sensitivity to fixed service transmissions, such as
those proposed by Northpeint. On July 25, 2000, DIRECTV and EchoStar filed a “Report of the Interference
Impact on DBS Systems from Northpoint Transmitter Operating at Oxon Hill, MD, May 22 to June 7, 2000” for the
Commission’s consideration,

'®5 Each time a RF wave reflects it loses some energy. To protect DBS, our rules limit MVDDS to a fairly weak
signal {14 dBm EIRP). By the time the signal propagates past a DBS receive antenna located outside of the
predicted contour, reflects off a surface, and propagates back to that DBS receive antenna, the signal, which we have
already predicted to be below the adopted EPFD level, will be at such a low level that there should be no effect on
DBS service.

1 See 47 C.F.R. § 101.1440,
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compiaints of interference from DBS customers located within the predicted contour. Thus, we believe
the complaint of EchoStar and DIRECTV to have no merit.

62. Even after carefully crafting rules that protect DBS, the Commission added a provision to
provide a remedy in the event that an anomalous situation arises for which our model may not correlate
with the experience of DBS customers. This “safety valve” rule is criticized by EchoStar and DIRECTV.
Again, we disagree with the petitioners. First, we have clearly shown that our decisions in this preceding
have been reasoned, based on the record, and neither arbitrary nor capricious. In practice, we do not
believe that parties will have to resort to the safety valve;, and we find that its use in a few limited
situations will certainly not overshadow the adopted rules. Second, the petitioners other argument centers
around an assertion that the rule is vague and that the Commission does not lay out exactly what they may
need to specify in the event that they wish to use the safety valve. We are not sympathetic to this
argument. In many cases, the Commission provides opportunities for licensees to petition for adjustments
to rules (outside the waiver process) without specifying in exacting detail how such a filing should be
made.'" We cannot anticipate every circumstance and, consequently, prefer that the affected parties have
sufficient flexibility to demonstrate the requirements as they see best. However, to provide some
guidance, our intent is that the safety valve be used for situations that are outside of the norm (i.e.,
anomalous). For example, if there is an area within one of our defined regions where the rain rate is
inconsistent with the rest of the region, a DBS licensee can provide proof of this situation and a showing
that their customers could be adversely affected. In such a case, the Commission would consider the facts
and, if deemed appropriate, adjust the EPFD for this specific location to account for the uncharacteristic
situation. We believe that the safety valve rule as written is a useful tool to ensure that MVDDS
operations fully protect DBS.

63. After review of our technical findings from the Second R&O, we find that the adopted rules
were borne out of reasoned decision making - they are both reasonable and lawful - and that the
Commission provided rational explanations for each of our decisions after consideration of all the facts of
record. The Commission adopted these rules fully aware that there would be some minor impact on DBS
service, but found that such a result was outweighed by the potential addition of a competitor to the
MVPD market. In crafting the rules for this new service, the Commission was careful to insure that any
such impact to DBS, both existing and future, were minimized to ensure a lack of harmful interference (in
light of the conservative values used, the interference avoidance measures that the DBS customer can
employ with a2 minimum of difficulty, and the added protections that the safety valve provides). We
conclude that petitioners’ wide range of allegations that the adopted rules and procedures are arbitrary and
capricious and violate the APA are without merit in all respects and must be denied.

3. Implementation Issues

64. Petitions overview. EchoStar and DIRECTV argue that the MVYDDS entry procedures are
arbitrary, capricious and unsupported by the record and are not adequate to protect DBS customers from
harmful interference.®® In particular, EchoStar, DIRECTV and SBCA assert that the rules do not ensure
that the MVDDS entity will conduct an accurate or complete site survey. EchoStar and DIRECTV claim
that the lack of clear direction may cause the MVDDS provider simply to sample a number of sites or to

187 For example, private land mobile licensees operating in the 450-470 MHz band are limited to specific
ERP/antenna height combinations and service areas with radii no greater than 32 kilometers. However, the rules
also provide: (1) that “[alpplications ... where special circumstances exist that make it necessary to deviate from the
ERP and antenna heights ... will be ... accompanied by a technical anatysis base upon generally accepted
engineering practices and standards, that demonstrates that the ... parameters will not produce a signal strength in
excess of 39 dBu ...”; and (2) “{a]n applicant for a ...service area radius greater than 32 km (20 mi) must justify the
requested service area radius, ...”. See 47 C.F.R. §§ 90.205(g)2) and 90.205(g)(3).

1% See EchoStar, DIRECTV joint petition at S.
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go door-to-door seeking information, and that 45 days is not sufficient time for DBS entities to notify an
MVDDS provider whether the EPFD contours have been correctly calculated and whether the EPFD
limits are exceeded at any DBS customer location.'® EchoStar and DIRECTV also object to the
requirement that the DBS provider provide a list of new DBS installations to the MVDDS provider since
this information is proprietary and competitively sensitive, thus subject to misuse by an MVDDS -
operator, SBCA suggests that the DBS provider may only have billing information for a customer but not
know the receiver location. SBCA asserts that the rules do not require the MVDDS licensee to check
EPFD levels at locations that were not included on the initial survey, but later identified by the DBS
licensee.' SBCA also is concerned that the EPFD measurements will not be accurate if taken at the
property line, not at the actual installation site, and EchoStar and DIRECTV argue that the Commission
has not identified a standard for field measurement of EPFD levels. EchoStar and DIRECTYV also assert
that allowing the MVDDS provider attempt to get DBS customers to waive EPFD limits at a particular
site could lead to mischief (e.g., misrepresentation to the customer of its interference rights). ***

. 65. EchoStar and DIRECTYV also request that we clarify the dispute resolution process. They
claim that the rules suggest that disputes will be resolved within the remaining 45 days after the DBS
companies respond to the coordination notification, but the rules are silent on how disputes shouild be
resolved and what happens if disputes are not resolved within this period (e.g., can the MVDDS
transmitter begin operations).'”

66. MDS America asks us to reconsider the MVDDS entry procedures to eliminate the site
survey, which they argue is cumbersome and expensive, and the requirement that DBS entities identify
new customers for the MVDDS provider. They urge instead that we simplify the coordination
requirements by requiring DBS providers to identify, within 45 days of the receipt of the notice required
by section 101.1440(d) of thé rules, only those locations of a DBS customer of record which they believe
would receive harmful interference from the proposed MVDDS transmitter.'® Northpoint disagrees with
MDS America’s request and argues that it can properly site its transmitters without having access to DBS
customer information.'**

67. Decision. We find petitioners' argument that the Commission failed to provide sufficient
detail or specificity about MVDDS entry procedures to be without merit. In our view, petitioners have
strained to take the relatively straightforward rules and procedures that were adopted and construe them in
a vacuum devoid of any assumption of reasonableness or good faith by the parties involved. Moreover,
as a practical matter, we believe that the excessive level of regulatory oversight sought by petitioners, if
adopted, would result in sharing rules and entry procedures that are so burdensome, inflexible and
complex that the entire implementation plan would not serve the public interest. In contrast, we note the
Commission has previously taken a more flexible approach in other proceedings that involved far more
complex interactions among competing licensees. For example, in the Emerging Technologies
proceeding,'”® and the subsequent /8 GHz Relocation and 2 GHz Relocation proceedings, we declined to

% See EchoStar, DIRECTYV joint petition at 19.

1% See SBCA petition at 17. SBCA also points out that DBS companies generally do not know the location of the
DBS antenna on the subscriber’s property, and therefore it is inappropriate to rely on the DBS licensee to oversee
the MVDDS survey process.

! See EchoStar, DIRECTV joint petition at 21.
"2 Id. at 22-23.

1% MDS America petition at 24.

'™ Northpoint consolidated response at 14.

195 See ET Docket No. 92-9, specifically, the First Report and Order and Third Notice of Proposed Rulemaking, 7
FCC Red 6886 (1993), at Appendix A, pages 6896-6897.
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adopt excessively detailed negotiation requirements between licensees in situations involving the
obligation of one service to pay for and install replacement facilities for licensees of another service on a
nationwide basis. ®®*  Instead, the Commission provided only general guidelines, along with the
requirement that the parties deal in good faith. In this manner, the Commission left it to the parties to
determine the specific details of negotiating a resolution consistent with our general rules, timelines and
procedures. We believe that the same broad approach should be workable and beneficial here.

68. For additional perspective on our decision, we also make the following observations. As an
initial matter, we believe that petitioners’ arguments greatly distort the rules and procedures that were
adopted by consistently exaggerating the rare exception and making it the norm. For example, whereas
petitioners paint a picture of pervasive harmful interference to DBS, we believe that the chances of
harmful interference occurring are negligibly small. Regarding the petitioners’ fear that MVDDS will not
conduct an accurate or complete survey that is required by Section 101.1440(b), we believe that MVDDS
licensees acting in good faith can readily conduct fully adequate surveys in light of our related discussions
in the Second R&QO. Indeed it is in their best interest to perform a survey as accurate as possible, since
they assume all of the risk in the first year of MVDDS operation, i.e., they must correct interference or
cease operation if they cause harmful interference to or exceed the permitted EPFD limits to a DBS
customer of record.” We do not eliminate the site survey requirement, as MDS America requests,
because we conclude that the proper site selection and design of the MVDDS transmitter depends in large
part on conducting a site survey of DBS receive locations. It is thus proper to require the MVDDS
operator to perform such a survey and share its results with the DBS provider, rather than shift the burden
to the DBS provider to analyze the proposed MVDDS transmitter characteristics and the impacts on DBS
customers. We thus affirm our decision and conclude that a site survey, in conjunction with other
adopted procedures, will protect DBS customers.

69. Concerning the petitioners’ criticism that the 45 day response time of Section 101.1440(d)(2)
provided to the DBS provider is arbitrarily short, we note that the Commission decided upon the adopted
time frame based upon all the information of record and in light of our best judgment of what would, on
balance, be equitable to all parties and would be in the public interest. In particular, the Commission
concluded that the time frame provides a reasonable balance between the needs of DBS licensees to
ensure protection of their customers before MVDDS begins operation while affording MVDDS licensees
the ability to initiate service on a reasonably expeditious basis. Further, DBS customers are protected
once MVDDS begins operation because, as noted above, the MVDDS provider must correct interference
or cease operation if they cause harmful interference to or exceed the permitted EPFD limits to a DBS
customer of record. We thus affirm our decision and conclude that the 45 day response period provides
adequate protection for DBS customers.

70. Some petitioners also express concern regarding the requirement of Section 101.1440(d)(2) to
provide a list of DBS customers that began service within 30 days after the MVDDS notice is provided
and the possible uses to which such information could be put. MDS America has proposed an alternative
procedure whereby the DBS entity only identifies those locations of DBS customers of record that they
believe would receive harmful interference from the proposed MVDDS transmitter. We believe that this
alternative approach has some merit in this case. Consequently, we will modify Section 101.1440(d)}(2) to
allow DBS providers to identify only those new DBS customers of record which they believe would
receive harmful interference from the proposed MVDDS transmitter, rather than identify all new
customers during the 30 day period. This approach addresses the desire of the DBS licensees to protect

1% For the /8 GHz Relocation proceeding see Report and Order, 1B Docket No. 98-172, 15 FCC Red 13430 (2000)
at 976 et seq; and for the 2 GHz Relocation proceeding see Second Report and Order and Second Memorandum
Opinion and Order, ET 95-18, 15 FCC Red 12315 (2000), at J170-74.

1747 C.F.R. § 101.1440(g).
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information that they believe is competitively sensitive while ensuring that the MVDDS operator has an
opportunity to protect DBS customers from interference. We note that this approach is consistent with
other provisions in our rules which allow DBS providers to identify those DBS receive locations that they
believe may have been missed in the site survey or where the prescribed EPFD limits could be
exceeded."”

71. Concerning a methodelogy for measuring EPFD values, we believe that any measurement
techniques we might describe would artificially limit the flexibility of the licensees to perform these
measurements, and may seemingly prohibit the use of a technique that is satisfactory for this purpose. It
1s up to the licensees to perform these measurements in accordance with good engineering practices, and
we decline to provide a detailed measurement procedure for this case.

72. Concerning dispute resolution procedures, we clarify that the MVDDS transmitter can be
turned on afier expiration of the 90-day period specified in Section 101.1440. We believe that our EPFD
contour methodology will reduce disputes to a minimum, and this time frame will ensure that licensees
participate in conflict resolution in good faith. We do not believe that it would be in the public interest to
hold hostage the implementation of a new service due to what we believe will be a negligibie number of
disputes in practice. We believe that the risk to DBS customers of record is minimal since our rules also
provide that the MVDDS provider must correct interference or cease operation if they cause harmful
interference to or exceed the permitted EPFD limits to a DBS customer of record.'”

B. Multichannel Video Distribution and Data Service Rules
1. Dismissal of Pending Applications

73. On January 8, 1999, April 18, 2000, and August 25, 2000, Northpoint, Pegasus, and SRL,
respectively, filed applications and waiver requests for terrestrial use of the 12 GHz band with the
Commission.”® On December 8, 2000, the Commission requested comment on the disposition of these
waiver requests and applications.”®' The Commission asked, among other things, whether the Ku-Band
Cut-Off Notice®™ and the November 24, 1998 NPRM®™ gave adequate notice to all parties interested in
filing applications for terrestrial use of the 12 GHz band.™

74. Subsequent to the release of the First R&O and Further Notice, Congress passed the LOCAL
TV Act, requiring the Commission to provide for independent testing of technology proposed by

% 47 CF.R. § 101.1440(d}2).
1% 47 C.F.R. § 101.1440(g).

2 Broadwave Albany L.L.C., et al., Applications for Licenses to Provide a New Terrestrial Transport Service in the
12 GHz band, Various DMAs (filed Jan. 8, 1999); PDC Broadband Corporation Applications for Licenses to Provide
Terrestrial Service in the 12.2-12.7 GHz Band in all DMAs (filed Apr. 18, 2000); Satellite Receivers, Ltd.
Application for Licenses to provide Terrestrial Broadcast and Data Services in the 12.2-12.7 GHz Band in Iliinois,
Indiana, lowa, Michigan, Minnesota and Wisconsin {(filed Aug. 25, 2000).

2 First R&O and Further Notice,16 FCC Red 4096, 4217 11 325-330
202 See Public Notice, International Bureau Satellite Policy Branch Information: Cut-off Established for Additional

Applications and Letters of Intent in the 12.75-13.25 GHz, 13.75-14.5 GHz, 17.3-17.8 GHz and 10.7-12.7 GHz
Frequency Bands, Report No. SPB-141, 1998 WL 758449 (rel. Nov. 2, 1998) (Ku-Band Cut-Off Notice).

23 November 24, 1998 NPRM, 14 FCC Red'1131, 1138 9§ 8-9.
24 See First R&O and Further Notice, 16 FCC Red at 4217-4219 94 323-328.

37



Federal Communications Commission FCC 03-97

applicants seeking to provide terrestrial service in the 12 GHz band.?”® The Commission selected the

- MITRE Corp. (MITRE) to conduct this testing. MITRE filed its report detailing its testing on April 18,

2001.2%

75. On May 23, 2002, the Commission dismissed the Northpoint, Pegasus and SRL applications
and waiver requests as prematurely filed because there was inadequate notice to all entities interested in
filing applications for licenses to provide terrestrial services in the 12 GHz band.’”’ In addition, the
Commission determined that Section 1012 of the LOCAL TV Act does not limit the field of applicants for
12 GHz band terrestrial licenses only to those entities that filed an application with the Commission on or
before enactment of the statute.’® In this connection, the Commission concluded that the underlying
purpose of the LOCAL TV Act is to provide assurance that terrestrial operations in the 12.2-12.7 GHz
band wiil not disrupt DBS service, and determined that this 2purpose is served by requiring MVDDS
entities to comport with the rules established in this proceeding.”®

76. Discussion. For the reasons set forth below, we affirm the Commission’s disposition of the
applications and waiver requests of Northpoint, Pegasus, and SRL. The Commission dismissed the
applications because the Ku-band Cut-Off Notice did not provide adequate notice for all entities interested
in filing applications for licenses to provide terrestrial services in the 12 GHz band.*'® Additionally, the
Commission denied the associated waiver requests finding that no applicant satisfied the waiver

%5 See Prevention of Interference to Direct Broadcast Satellite Services, Pub. L. No. 106-553, 114 Stat. 2762 § 1012

(2000) (codified at 47 U.S.C. § 1110) (LOCAL TV Act). Congress passed the LOCAL TV Act on December 21,
2000. This legislation reads as follows:

(a) Testing for Harmful Interference.-The Federal Communications Commission shall provide for an
independent technical demanstration of any terrestrial service technology proposed by any entity that has filed an
application to provide temrestrial service in the direct broadcast satellite frequency band to determine whether the
terrestrial service technology proposed to be provided by that entity will cause harmful interference to any direct
broadcast satellite service.

(b) Technical Demonstration.-In order to satisfy the requirement of subsection (a) for any pending
application, the Commission shall select an engineering firm or other qualified entity independent of any interested
party based on a recommendation made by the Institute of Electrical and Electronics Engineers (IEEE), or a similar
independent professional organization, to perform the technical demonstration or analysis. The demonstration shall
be concluded within 60 days after the date of enactment of this Act and shall be subject to public notice and
comment for not more than 30 days thereafter.

(c) Definitions.-As used in this section:

(1) Direct broadcast satellite frequency band.-The term “direct broadcast satellite frequency band” means
the band of frequencies at 12.2 to 12.7 gigahertz.

(2) Direct broadcast satellite service.-The term “direct broadcast satellite service” means any direct
broadcast satellite system operating in the direct broadcast satellite frequency band.

2 The MITRE Corporation, “Analysis of Potential MVDDS Interference to DBS in the 12.2-12.7 GHz Band” (filed
Apr. 18, 2001).

27 (Second R&O 17 FCC Red 9614, 9696-97 91 211-14).

2B 1d. at 9702-03 99 229-31.

2 Id. at 9703-04 Yy 232-35. The Commission noted that those who propose operations that do not comport with the
Commission’s technical rules will be required to file a waiver petition, on which public comment will be sought. As
part of the waiver process, the Commission determined that such entity must submit an independent technical
demonstration of its equipment and technology, in compliance with the Act. Id. at 9704  236.

10 14, at 9697 § 213,
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